




REPORT OF THE COMPANY LAW REFORM 
COMMITTEE. 

To: 
A NDREAS 0' K EEFFE, S , C. , 

The A ttornry General 
Sir, 

PRELIMINARY 

1. In.  Masck,,,, 451.,. your predecessor, Mr. Charles F. Casey, 
S.C. (subsequently the Honourable Mr, Justice Casey), appointed 
this Committee to report on the reform of company law. He 
appointed the late Mr. H,,,,Nagglian, Wild n,, S.C. , to be Chairman 
of the Committee. The General Council of the Bar of Ireland 
nominated Mr. Henry J. Moloney, S.C., and the late Mr. Robert 
b. Leonard, Q.C., to the Committee : The Incorporated Law 
Society of Ireland nominated Mr. Arthur Cox and Mr. George A. 
Overend the Institute of Chartered Accountants in Ireland 
nominated Mr. Gabriel Brock and Mr. H. E. Addy and the 
Society of Incorporated Accountants in Ireland nominated Mr. 
Mervyn Hell and the late. Mr. William L. White. The Attorney 
General appointed Mr. John Kenny, barrister-at-law, to be 
Honorary Secretary of the Committee, 

2. In April, 1952, Mr. W. L. White died and the Society of 
Incorporated Accountants appointed Mr. R. L. Reid to the 
Committee in his place. We wish to express our appreciation of 
Mr. White's valuable, assistance while serving on the Committee. 

3. In August, 1952, Mr. H. E, Addy, to our regret, resigned 
from the Committee for reasons of health and the Institute of 
Chartered Accountants in Ireland nominated Mr. Partick Butler 
in his place. Mr. Addy, who practises in Belfast, had attended all 
the meetings of the Committee until his resignation. 

4. Our Chairman, Mr. H. Vaughan Wilson, was incapacitated 
by illness for a considerable period. He then resumed work but 
died suddenly in Max, 1956. He had presided at all our meetings 
and had given much orlie time to the work of the Committee and 
we wish to express our sense of loss and regret, at his death. 

5. In March, 1957, Mr. Arthur_cloxwas appointed as Chair-
man of the CorninitteictiTiii-CCe-ed Mr. Vaughan Wilson. 

6, in June, 1957, Mr. Robert L. Leonard, Q.C., died. Mr. 
Leonard's learning and his experience of the operation of the 
Companies Acts was of great assistance to the members of the 
Committee. He had been a member of the Bar since 1899 and was 
familiar with the difficulties and problems of the Companies Act, 
1908. 

7. Before we commenced our inquiry, we issued a memoran-
dum to such individuals, institutions and corporations as we 
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thought best able to assist us. In addition, we published a,dvertier-
inents in the Press inviting suggestions from any persons or bodies 
interested in the sobjert. This memorandum is printed as 
lypendix 13 to this Report : the names of these who sent 
sUggestions tied gave oral evidence are printed as Appendix C. 
We received a large Timelier of careful ,tod helpful suggestions and 
these wore supplemented by the oral evidence of witnesses. We 
wish to express elm :appreciation of the help which we hale 
received from Ilnise who submitted writ len suggestions a nd from 
those who allveded to give evidence, 

8. We have held 57 meetings at 15 of which we hoard oral 
evidence. We have also held a considerable number of meetings in 
co/meet-ion with the preparation of this Report. We set up it sub- 
committee vonsisting 	Dilveara. Cox. Overeud and Kenny, to 
report to us on the provisions of the (ompanies Act (Northern 
Ireland), 1932 ; this sub-cratunittee held 6 meetings and presented 
a report to 08, 

0. Our terma of reference relate to the entire system of 
company law. The Act now in force in this State is the Companies 
tConsolidation) Act, 1908, which Was enacted by the British 
Parliament. As the economic cireumatanees in ibis State are very 
different to those prevailing in Great Britain, we felt compelled 
to examine the entire aystem of vomit:141v law and the changes 
which have been made in that system in Great Britain and in 
Northern Ireland. We have considered all the Acts and the 
Reports of the Committees which have dealt with the subject 
since 1908 and the desirability of no rodueing similar legislation in 
this State. The views expressed in the SittifillaHi011a IWO:hi to us 
yotied in many important respect-a. Our task leis, therefore. been 
a very heavy one and this with the fatalities mentioned above. 
will explain the delay in the lires•nlation of this Report. 

10, We desire particularly to thank Mr. Jelin Kenny, our 
I {mummy Secretary, who has spared neither time raw effort and 
in whom our obligation is indeed very great. 

HISTORICAL SUMMARY 

While co-operation in one sense or another has of necessity 
always been a feature of every civilisation, companies, as we know 
them to-day, are the conarspienre of and also the crento•e of the 
(simplex trading and industrial society in which we live. Tin their 
origin, they arc the prodtict of the co-operation essential to any 
business undertaking and while no doubt flrimaxily aimed at the 
advantage and protection of those engaged in thorn, they are, in 

one form or another, the irreplaceable tool of any activity other 
than that of the State itself , directed towards either the production 
of or exchange of goods and commedities. They are essential le 
tiny modern community and are the product of an advanced 
tivilissit ion, 11 is an interesting consideration In reflect on hew  

they might have evolved from our own system of pre-conquest 
law, but their development in this country has been as a part of 
the. English legal system in which our State has in historical fact, 
participated. It is, therefore, necessary that we should trace 
briefly the development of company law as it arose in England. 

12. Companies in this country and in Great Britain have a 
common legal history up to the establishment of the Irish Free 
State. The conception of a juridical corporate body as distinct 
from the individuals participating in it derives from the medieval 
interpretations of the Roman law but in these countries the 
growth of company law is closely connected with the development 
of the law relating to partnerships. Partnerships, which are now 
regulated by the Partnership Act, 1890, and the Limited Partner-
ship Act, 1907, developed under the Common Law. Bach partner 
was liable for the debts of the partnerehip. The idea that some of 
the partners in a partnership could have their liability limited to 
the amount of their investment in the partnership upon condition 
that they did not take an active part in the management of the 
partnership business had been adopted on the Continent, in the 
United States of America and in the 18th century in Ireland. A 
statute of the Irish Parliament (21 and 22 Geo. III Cap. 46) made 
provision for limited partnerships and required that they should 
be registered. Very few partnerships were registered under this 
Act and it was subsequently repealed. Historically this statute is, 
however, of interest as being one of the instances in which legal 
development in Ireland preceded, rather than followed, that in 
England. In England limited partnerahipa did not exist until the 
passing of the Limited Partnership Act, 1907, which extended 
also to Ireland but very few partnerships have been registered 
tinder this Act- either here or in England. 

13. The history of company law is a notable instance of the 
development and evolution of the law evoked by the constantly 
changing nature of the civilisation in which we live. From the 
16th century onwards companies were from tine to time 
Met irporated in Engin rid a nd Ireland by Royal Charter or less 
frequently by special statutes;. These companies were incorporated 
for public and, ith some eases, for commercial purposes. Incorpora-
tion (in the sense that the company became a separate legal person 
distinct from its members) lay iii the gift of the Crown or 'Parlia-
ment and conferred the considerable advantage that the members 
of the company could not be made personally liable for the debts 
of the company : they were liable only for the amount which was 
unpaid on their shares or stock in the company. In law these 
companies were regarded as legal persons and their legal existence 
was distinct from that of their members. It was not, however, 
until the middle of the 19th century that the ordinary commercial 
or trailing concern was enabled to obtain the privilege of ju•o•-
iteration Icy registration without special Government intervention. 
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14. In the 17th century the development of trade and 
commerce made necessary the raising of capital from the public 
and this led to the formation of large partnerships which became 
known as joint stock companies. This development occurred at the 
same time in the leading commercial countries of the European 
continent. These joint stock companies resembled the modern 
company in that their capital was divided into shares which a 
partner could transfer freely without the consent of his co-partners 
but they were not corporate. bodies and did not have a legal 
existence distinct from that of their members. They were subject 
to the law relating to partnerships and all the members were 
jointly and severally liable in full for the debts of the joint stock 
company. These joint stock companies issued shares which were 
often the subject of speculation and widespread losses to the 
members of the public often followed. An Act (commonly referred 
to as "The Bubble Act") was passed in 1719 by the British 
Parliament as a result of the immense losses entailed by the 
collapse of the South Sea Company, a collapse analogous to that 
caused by the operations of John Law in France and by the 
Patterson scheme in Scotland. This Act, which was intended to 
prohibit the creation of joint stock companies, influenced the 
recognition and treatment of companies by the law. Similar legis-
lation does not seem to have been passed in Ireland where the 
exhaustion and devastation following on invasion and war had 
militated against commercial expansion and the building up of 
capital resources, 

15. The modern company with limited liability incorporated 
under the Companies Acts is the direct descendant of the joint 
stock company, rather than of partnership or the company 
incorporated by Royal Charter or by Special Act. 

16. Despite the Bubble Act, joint stock companies continued 
to be formed in England and the commercial interests pressed for 
their recognition as companies and for the privilege of limited 
liability. Many Parliamentary and other committees reported on 
the matter. The great commercial advantage of the company as a 
legal institution was that it made it possible to secure large sums 
of capital for enterprises which required substantial capital 
investment. Moreover, while the joint stook company was origin-
ally the product of trade or commercial expansion, the growth of 
industries and especially of the railway and canal systems and the 
large sums which these required, coupled with the developments 
in banking and insurance, made it necessary to pass numerous 
Acts of Parliament granting incorporation to companies and it was 
difficult to justify the grant of incorporation to one type of 
company and to refuse it to another. 

17. In 1844 the Joint Stock Companies Act was passed. This
was the first Act which gave the privilege of incorporation by 
registration, and without a Royal Charter or a special Act of 
Parliament. Under this Act, partnerships in which the capital was
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divided into glares transferable without the consent of the co-
partners, partnerships in which there were more than 25 members 
and assurance companies were all required to register and on the 
completion of registration and on filing a Deed of Settlement 
these partnerships or associations became incorporated and 
acquired a separate legal existence distinct from that of their 
members. Thus, for the fired time, it became possible for a 
partnership to obtain incorporation as of right by fulfilling 
prescribed conditions. The Deed of Settlement corresponded 
broadly to the modern Memorandum and Articles of Association, 
Notwithstanding the privilege of incorporation which the Act of 
1844 gave, the partnerships or associations registered and incor-
porated under this Act were treated as being similar to partner-
ships in one most important respect; the Act provided that every 
shareholder could be made liable for the debts of the company as 
if it had not been incorporated but a creditor of the company could 
not sue a member for a debt due by the company unless he had 
first attempted and failed to levy execution against the property of 
the company as such. 

18. In 1852 a Mercantile Law Commission which was 
appointed by the British Parliament to report whether any altera-
tion should he made in partnership law so as to give limited 
liability to partners reported that such limited liability would not 
be beneficial. In the following year, however, the House .  of 
Commons passed a resolution as a result of which the Limited 
Liability Act, 1855, was passed. Thia Act was an amendment of 
the Joint Stock Companies Act, 1844, and made it possible for 
joint stock companies to limit the liability of all their members to 
the amounts due on their shares provided that certain conditions 
were observed. 

19. The Joint Stock Companies Act, 1856, followed. Under it 
seven or more persons were entitled to register a company with 
limited liability without any minimum subscription. An annual 
return had to be filed giving information about the capital of the 
company and its shareholders, but the filing of a balance sheet 
with the Auditor's report attached (which had been made compul-
sory in 1844) was no longer necessary, 

20. The Companies Act, 1862, consolidated the provisions of 
the Act of 1856 and of other Acts relating to joint stock, banking 
and assurance companies. It also made provision for companies 
limited by guarantee. It required the objects of the company to be 
stated and prohibited their alteration and thus introduced the 
doctrine of ultra cites. The principal features of the modern 
system of company law will be found in the Act of 1862. 

21. The advantages of the system of companies with limited 
liability are considerable but in its early form it possibly offered 
opportunities for fraudulent enrichment to the promoters of 
companies and between 1862 and 1900 a number of Acts dealing 
with specific reforms in the system of company law were passed, 
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22, In 1895 a Committee under thc Chairmanship of Lord 
Davey rccoiniliciolcii moccolmeids ill the Companies Acts. The 
collapse which Icol Followed Ole over-optimism of the railway 

hoom hail prodne•il a number or failures of 
the years before this Committee reported and in Sin lie of those the 
promoters and the diriattors had glad€ solistantial profits out of 
these companies helm's they Illdeil. The companies Act, 190(1, 
made provision fop a of matters which had to be stated in 
every prospeetus :out imposed new obligations and liabilities On 
direetlirs itt conilinnies. 11 also re-introduced the compulsory audit 
of a rompaii■ 's accounts. hall appeared in the Act of 1840 
but lind been omitted from subseqiiited Acts, 

'23. In 190:1 	Committee under the Chairmanship of Sir 
Hobert Bch' (subsequently I,ord I Jortiburn, L('.) was set up to 
inquire what amembiletits were necessary iii the Acts relating to 
joint stork companies. 'Phis Committee recommended that every 
company should he obliged to tile periodically a statement of its 
affairs in the form or a balance sheet which would he available for 
inspection by every member of tin public, It also made recom-
mendations in relation to 11w recognition of the Spreini position of 
"family" •ompitiiies called private companies. It had been held 
by the house of hords iiiSIOMPUM and SCflOniail WO Company 

13d. (1.897 A.C. 2) that there was nothing in the companies Acts 
which prohibited the registration of a l'ontigtov with 7 members, 
fc of whom held a small number of shares on behalf of the seventh, 
who owned the rest of the shares. The advantages of incorporation 
and limited liability woo,  so great that many family businesses 
had been converted into companies and in most of them, the 
Articles of Association imposed restrictions on the free transfer of 
the shares in the company. This feature, the restriction on 
transfer of shares, was and is the main characteristic of private 
companies, Private companies had, ill fact, come into existence 
long before 1907 hut. the Act of 1007 which was passed as a result 
of the Report or the howl-mil Con tinittcc 	rade statutory 
provision for theni by providing that a private company could be 
registered with two members only and that it should he exempt 
twin the ohligatifin to file It balatwe sheet for public inspection. 
The Act. of 1907 imposed an obligation on companies to file a 
balance sheet for public inspection but 4,Notispkol private com-
panies from this obligation. The private company was defined as 
bc'mg . a company in which restrictions were ttoposed by the 
Irtii•ltis of Association on the I !linger Of sharp's, in which the 
untidier of members of the company did not exceed 50 and in 
which the shares and debentures of the company bad not been 
offered to the public. Many of I he smaller limited companies 
previously incorporated availed of this legislation by is-inverting 
themselves into private companies. 

21. The two main developments of roinpany formation since 
1907 have beet), firstly, t he remarkable increase ill the number of  

private companies registered in this State and in Great Britain 
and, secondly, the development of the• "holding company" as 
distinct from the operating company, The holding company was, 
in the main, the child of the operations of financiers interested in 
the development of the Diamond Fields in South Africa Imfore 
intl after the Boer War. 

25. All the Acts from 1602 to 1907 were consolidated by the 
Companies (Consolidation) Act, 1908. This Act was amended and 
added to in minor details by the Companies Act, 1913, the 
Companies (Foreign Interests) Act, 1917, the Companies 
(Particulars of Directors) Act, 1917, and the Companies (Re-
constitution of Records) Act, 1924, which was the first company 
law statute passed by (lie Oireachtas. These Acts now constitute 
the statutory provisions governing companies in this country, 
apart from certain special cages, The Act of 1924 dealt merely with 
the reconstitution of records consequent on the destruction of the 
Companies Registration Office when the Customs House in Dublin 
was burned. 

20. In March, 1927, the Minister for industry and CoMmerce 
appointed a Committee to investigate the law and procedure 
relating to InInkrtiptey and the winding up of companies in 
Saorshit f',ireann. Our colleague, Mr. Gabriel Brock, was a 
member of this Committee, 

27. in April. 1928, the Conanittee issued its first intefiin 
report dealing with the reform of the law relating to bankruptcy 
arrangements arid made detailed suggestions for amendments of 
the law. The law relating to bankruptcy in this country is 
contained in the Irish Bankrupt. and Insolvent Act, 1857, the 
Bankruptcy (Ireland) Amendment Act, 1872, and the Debtors 
(Ireland) Act, 1872. These Acts were passed at a time when 
commercial conditions were very different to what they are now 
There is no branch of the law which more urgently requires reform 
than the Iaw„relating.to bankruptcy and it is a matter of great 
regret that trim Jegisiation of any description was introduced as a 
result of the ikepo  it .of the Committee on the law of bankruptcy. 

28. In February, MO, the Committee presented its final 
report in relation to the winding up of companies and societies. 
The Committee recommended that. the Companies Act, 1929, 
which had he.en enacted in Great Britain should be adopted in this 
country. Detailed recormnendations as to the improvement of the 
law relating to the winding up of companies were made by this 
Committee. 

29. No legislation was introdnced as a result of the recom-
mendations of this COTninittf•P, 

10. ill January, 1925, the President of the Board of Trade in 
the United E ingdom appointed it Committee to consider and 
report what amendments were desirable in the Companies Acts, 
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European countries. in these, the root, is to be found in the Civil 
.Law and in the Code Napoleon, both of which, descended from 
the Boman Law, have formed the basis of the law of most 
European States. Such systems may he as good as or superior to 
ours. In our opinion, however, the system as it has existed here 
for so many generations is en esaentially a part of the general Bet-
up of our community that it would he wholly undesirable to 
consider at this stage any radical departure into new fields. Any 
such change would cause inconvenience and give rise to innumer-
able difficulties without any compensating advantages. In our 
opinion, the main atructure of the gystern as it now exists is sound 
and has worked satisfactorily and any major or fundamental 
alteration is wholly undesirable : any such change would create 
very great difficulties alike to businessmen, accountants, lawyers 
and the revenue authorities. 

COMPANIES IN THE STATE 
40. The increase in the number of companies registered and 

in the paid-up share capital of these companies since the establish-
ment of the State has been remarkable, in the following table we 
show the total number ofcompanies with a share capital which 
were on the register on the dates mentioned, together with the 
amount of the paid-up capital of these companies. The figures for 
the number of companies do not include companies incorporated 
under special Acts or friendly societies or societies incorporated 
under the Industrial and Provident Societies Acts or companies in 
course of liquidation or removal from the register. The figures for 
paid-up capital include the amounts which have been treated as 
having been paid in respect of shares which were issued on the 
sale of a business or undertaking to a company. 

 

Number of 
Companies 

  

Paid-up Share 
Capital 

      

1 
1925 1,456 36,073,772 
1930 1,741 37,917,567 
1935 2,359 43,357,139 
1940 2,929 51,730,656 
1945 3,849 63,827,971 
1950 5,734 91 ,036 ,904 
1955 7,486 133,213,092 
1956 7,757 140,664,101 

This table shows that between 1925 and 1956 the number of 
companies having a share capital increased by 400% approxi-
mately and that the amount. of paid-up capital of these companiee 
increased in the same period by 300% approximately. A consider- 

♦ 

able 'pereentage of the private companies formed in this period 
Would appear to he companies incorporated to meet conditions 
iinposed by the Control of Manufactures Acts, the Finance (No. 
2) Act, 1947, and to deal with taxation and death duty problems. 

11. The formation of private companies has been the comae of 
'he remarkable increase in the lohd number of companies 
registered. The following table shows that between 1925 a l a i 1956 
the number of public companies having a share capital has 
scarcely changed while the number of private companies having a 

eapital has considerably increased, The figures for 1925, 
193n and 1935 are estimates, as prior to 1937 separate particulars 
for public and private companies were not published. 

As at 
31st December Public Companies 

Private 
Companies 

1925 368 1,088 
1930 361 1,380 
1935 359 2,000 
1940 362 2,567 
1945 336 3,513 
1950 357 5,377 
1955 375 7,111 
1956 372 7,385 

42. In 1937 the amount of the paid-up share capital of public 
companies was ..C25 million iipproximatrly, while the amount of 
the paid-up share capital of private companies was £22 million 
approximately. In 1956, the last year for which figures are avail-
able, the amount of the paid-up share capital of public companies 
was ..E56 rrrilliorr approximately.  and the amount of the paid-up. 
share capital of private companies was £85 million approximately. 

43. None of the figures given in either of the Tables includes 
companies incorporated outside the State which have returned 
particulars to the Begietra• of Companies or which have estab-
lished a place of busineas in the State, nor do they include licence 
companies, guarantee companies or unlimited companies not 
having a share capital. 

44. We are convinced that all company legislation in this 
country should he based primarily on a recognition of the fact that 
l he groat majority of companies in this State are small private 
companies and that elaborate legislation involving heavy and 
expensive professional and clerical work should not be introduced 
unless a strong case for its introduction is made. We have not 
heard any each case. We deal with this aspect in greater detail in 
the subsequent paragraph. which contains a statement of the 
general principles upon which we have acted. 
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45. We have found no evidence of any very substantial abuses 
of the law of companies as at present existing in this country. In 
broad outline the existing legislation would seem to have operated 
in a sati sfeet ory way but since the Companies (Consolidation) 
Act, .1908, came. into force public attention has been drawn to 
certain aspects of company law :— 

(a) Private Companies. 

There has been smile public discussion whether the 
exemption of private companies from the obligation to file 
a balance sheet with the Registrar of Companies for public 
inspection should he abolished or modified. 

(h) Subsidiary Companies, 

Many public companies and a number of private com-
panies have formed subsidiary companies which are always 
private companies. In these subsidiary companies the 
parent company holds most of the shares and appoints all 
the directors. The subsidiary company has not any obliga-
tion to file accounts with the Registrar of Companies and 
the form and contents of the balance sheet and profit and 
lose account of the parent company do not usually give 
lunch information in relation to the subsidiary company. 

(c) Accounts, 

The Act of 1908 does not specify the items which have to 
he shown in the balance sheet of a company. The practice 
of grouping together a number of different items in one 
lump sum makes it virtually impossible for a shareholder 
or a creditor to ohtain an accurate, view of the financial 
strength and position of the company in which he is 
interested, The accounts of some public companies in this 
country have shown in recent years a marked improve-
ment in presentation following the precedents established 
by the British Companies Act, 1948, and influenced by the 
desire of both directors and auditors to produce more 
informative, accounts. The same, however, cannot be said 
of the accounts of private companies and, in many cases, 
the accounts of such companies do not give any informa-
tion of any real value to the shareholders. 

(dl Minority Shareholders in Companies 
'rho position of a minority shareholder in a private 
eompaily may frequently be an unfortimate one, particu-
larly if the majority shareholders apply the greater part of 
the profits of the company either as directors' fees or as 
salaries. This is a particularly acute problem in this 
country where the profits which are available for distribu-
tion are very often paid out as directors' fees or salaries 
and not as dividends. 
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tel Loans to Directors. 

Some companies make loans to their directors often with-
out charging interest on them. In some cases a company 
has given a debenture to one or more of its directors for 
monies ostensibly previously owing. The company then 
orders goods for which it does not pay. When the goods 
are delivered, a receiver is appointed by the debenture 
holder. The receiver then takes possession of the goods, 
sells them and pays the proceeds to the debenture holder 
and the creditor gets nothing. 

f i Winding-up. 
The winding-up of companies is an expensive and slow 
procedure and the creditors have little control, particularly 
in the case of a voluntary winding-up. Moreover, the 
winding-up of a company by the Court at times discloses 
instances of fraudulent and dishonest behaviour by the 
directors and the Court does not seem to have power to 
impose suitable penalties. 

(g) Employees' Shares. 

A number of companies in Great Britain have established 
bonus or profit sharing schemes for their employees. In 
many of these schemes the company issues shares in its 
capital to trustees end the dividends on these shares are 
used to supplement the earnings of the employees, who 
thereby share in the prosperity of (he company. Express 
provision in aid of such schemes is made by the British 
Companies Act, 1948. and the Companies Act (Northern 
Ireland), 1932. 

46. The public approach to companies has changed during the 
last 40 years. While this has not led to a demand for any specific 
reforms, it alters the climate of public opinion. The "laissez faire" 
approach to economic matters has been abandoned and State 
direction, supervision and control of the production and distribu-
tion of wealth have become a feature of modern life. A company is 
no longer considered to he the business and property of the share-
holders alone. Many companies find themselves regarded and 
treated as -public etilities-. The State has, to a considerable 
extent, assumed the obligation to guard the interests of those who 
are employed by the iaimpany and in a numher of cases, partien-
tarty those of manufacturing companies, has, by the grant of a. 
greater or lesser degree of protection or of tax concessions or other 
benefits, forwarded the interests of those who have invested in the 
company. In return, the State (labile Rut it is entitled to exercise 
measures of control over the activities of the company. We are not 
concerned to pass judgment on this development. The fact is that 
the State tends to exercise these functions and thin in its turn 
leads to a demand for more public information as to the affairs of 
companies. 
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(d) G KRA 	NC! P f 
47. We think that we should Hiatt; the general principles

which we have followed in our recommendations. 

(a) The system of company law 'in force in this country has
been developed by a gradual process of growth in response
to commercial needs. The company is a snore aatisfactory
commercial organisation than the partnership. The
corporate form and the principle of limited liability make
it possible for companies to obtain capital from members
of the public and those who invest in the company can, in
most cases, look forward to a reasonable return from the
monies which they have invested. We consider that the
system of company law in force in this country is generally
satisfactory. It is well understood by and familiar to the
public. This is particularly so in the case of the commer-
cial and trading community. Alterations should he made
only when a reasoned case is established. 

(b) The attractions of the company as a commercial organisa-
tion are shown by the steady increase in the number of
private companies in this State. The number of public
companies is small. 'there have been comparatively few
instances of losses to investors by failures of public
companies. This we attribute in large part to the care and 
vigilance of the members of the Stock Exchange and in 
smaller part to the Comparative smallness of the State. As
the small private company occupies such a dominant
position the commercial life of this State, company legisla-
tion should not, merely in order to block possible but rare
abuses, impose unnecessarily heavy expense for profes-
sional or clerical work or for documentation. Many of the
complex provisions of the British Companies Act, 1948, 
are, in our opinion, not appropriate here. The system of 
company law here should be as simple and flexible as
possible, consistent with adequate protection for the 
public, employees, creditors and shareholders. 

ti') We are satisfied thal the great majority of companies in 
this State are honestly conducted and nninitgnd. Cases in 
which fraud and dishonesty occur in the management of 
eotriraniss receive wide publicity. This, unfortunately, 
tends to produce an impression that there nifty be some-
thing inherently disreputable in Ihe company as a form of 
commercial organisation. 	is undoubtedly a tend- 
ency, especially in the case of private companies, Io dis-
regard or to be careless about the obligations which the 
law imposes as to the making of annual returns or even as 
to the keeping of hooks of account. Such laxity of ten arises 
from indolence in complying with requirements mis-
takenly regarded as mere techoical details. 

Much of the public discussion on company matters and 
some of the evidence given to us shows that there is a 
belief that losses to those who give credit to companies or 
who take shares in companies can be avoided by sections 
in Acts of Parliament. We think that the remarks of the 
members of the Loreburn Committee on this topic are as 
apposite now as they were 52 years ago : 

"Limited companies, it is hardly necessary to say, 
enjoy no immunity from insolvency and when a 
limited company becomes insolvent, its unsecured 
creditors undoubtedly often sustain heavy losses. But 
such losses (whether the result of misconduct or mis-
fortune on the insolvents' part) are incident to all 
dealings with traders whether incorporated or un-
incorporated. The Legislature cannot insure against 
such losaes. It cannot, in the case of trading com-
panies, secure skilful management or success in 
speculative enterprises. Those who choose to deal 
with limited companies must take the risk of doing 
so, must make their own inquiries and act on their 
own judgment". 

(e) Company legislation in this country should not depart too 
far in its general principles from Company legislation in 
Great Britain and in Northern Ireland. The encourage-
rnent of outside investors is part of our public policy and 
we think that a system of company law which corresponds 
broadly with that in force in other countries is a material 
inducement to investment in this country. There is already 
a large volume of British investment in industry in this 
country and any major alterations in company law might 
affect the volume of this. The trading connections between 
this State and Great Britain and Northern Ireland are 130 
close that a common philosophy of company law is desir-

able. Moreover, company law as it exists in Great Britain 
is familiar to business and commercial circles in the 
United States and in the countries of Continental Europe. 
Further, there is a scarcity of Irish textbooks on company 
law and accountancy. This is due entirely to the very small 
market for such books so that authors and publishers find 

it difficult to meet the expenses of publication. The legal 
and accountancy professions here must rely largely upon 
English textbooks, the value of which would be consider-
ably diminished if the two systems of law did not corres-
pond in broad outline. 

(f) Early in our deliberation we considered whether we would 
recommend changes in the Companies (Consolidation) 
Act, 1008, or whether we would recommend the introduc-
tion of a new Act which would repeal the Act of 1908. We 
recommend strongly that the new legislation should not he 
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by way of Ilitemirtilmt. of the ,t•t irf 190a, but that an  
eetirely new Ad should be introduced. The advantages of 
having the statute law in one Act are considerable and 
indeed, we  are  glad 	note that in rt number of recent 
statutes of a etattsididalma efeiraeler this principle has 
been recognised, Ae we have recommended that a new 
consolidatina  :Ict should he introduced, we have not in 
tins Ileport, dealt with alterations of a purely minor 
character. We have found Part of the Green Report very 
helpfel ill this respect. 

{g1 We have regarded the tplestions of general eeonOlni0 and 
social policy as outside nor terms of reference. We have 
not made any recommeoilatiens in relatiosi to the Control 
of Manufactures Acts ur s•a1014 ditties or the statutory 
requirements affeetieg the natiomility or residence of 
dirt'etern or eliareledders• 

•18. AVe would emplutsiee that we consider the enforcement of 
the requirements of the Companies Acts an a matter of major 
importance. In most eases in which prosecutions for offences 
under the Companies .tots 	hroeght, there is a teedency to 
regard the tiliences as being trivial or teelmical. Incorporation is a 
privilege mid the terms upon which it is granted should he 
observed, It is oecessary iii the public interest that compliance 
with the rispaireitosits or the Acts should be enforced. We recom-
mend Iha t minimum fines should he p•.ided by the 'sew Act. 

RECOMMENDATIONS 

t NST I TI IT ION ANI) I NC011.1)01tA `PION 

Maim-mem», 	Aseocitryrtoa 

lit. Section 2 of the compithiem (Consolidatitiel Act, 1008, 
provides that potatoes who e. ish to form a company 'm oist sign 
their !mines to a Moinorandion of Associatiou and Section 1 
'provides that in the ease iir 	eotripaily limited b3  shares the 
Meniorandknn n11181 Ptah' the tlbjeCtS of the company. Section 7 
provides that iteoilipanA. tow:, not alter the conditions contained in 
its Moniiwalldinn ixcept iii accordance with the provisions of the 
A•t. Sevaten 0 allows a company to :liter the provisions of its 
iMainitirantlinti crab respell to the nbie•IS elf the company. The 
alteration has le be carried out by a special resolution iind has then 
to he voidirilied br the •eora The objects Of a emelt:my are 
confined to Heise expreesl■ inelitimied in the Memorandum or 
Btleh :1ES tna‘ he implied therefrerii. .III' coot•art or fransactimi 
not authorised la the Memoratelimi is ultra nires the Company, 
does  not bind it and does not create any legal OhdigatiOil. This 
principle was originally itilended to protect• the shareholders of the 
company. it wAs thought that, the shit reholdera ,should he informed 
of the type of business the company intended to carry nn, so that 
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the  directors would be unable to endanger the shareholders' 
monies by carrying nit other types. The principle was also 
intended to protect those who deal with the company. Any person 
who  dealt with the company was regarded as having notice of the 

contents of the Memorandum and dealt with the company on the 
basis tha t it Nl•afi his duty to ascertain whether the !imposed trittiFI-
ottiosi  eels within lit powers or Ilse company. It was subaequently 
held that a contract or transaction which was not authorised by 
the Menearandiun was void and multi not be ratified or adopted 
by the shareholders or the etanpany. Itecattee. of this principle  it is 
now oustomary to draft the objects of a company in the very 
widest terms and to confer on the company powers to carry nn 
almost any type of business or activity. This has resulted in the 
objects clams. in Memoranda of Association being drafted with 
undue prolixity. Thus, the purpose of the doctrine of eltra vires 
has been largely• defeated. It does not now give any protection to 
the shareholders or the creditors of the company and becomes 
waste of time and paper. There is much in-favour of the view that 
the doctrine should now he wholly abolished and that every 
company should have the same powers as an individual whether 
these are conferred by the Memorandum or not. 

50. We have decided, however, although with hesitation, not 
to recommend the abolition of the doctrine. Such a recommenda-
tion was made by the Cohen Committee in 11045 to the President 
of the Board of Trade but was not adopted by the British Parlia 
ment and we must assume that there were strong reasons for this 
decision. The doctrine in part of the law of Great Britain and of 
Northern Ireland; it has been a distinctive feature of company 
law for a considerable period. On the other hand, however, we are 
satisfied that the necessity to obtain the approval of the Court to 
the alteration in the objects should he abolished. The making of 
the application to the Court has to be advertised, it involves legal 
expenses and the application necessarily takes time. We consider 
that a company should have power by special resolution to alter 
its objects and if our recommendation in a later portion of this 
Report, that the passing of a special resolution should require one 
meeting only, be adopted, the proposed method of alteration will 
he carried out more quickly and with little expense. Our experi-
enee is that objections to the alterations in the objects of a com-
pany are never made, but we think that provision should he made 
that the holder or holders of, in the aggregate, not less than 15% 
of the issued share capital of the company should have a right to 
apply to the Court within 11 days after the resolution is passed to 
disallow the alteration and that, on such application, the Court 
should be given power to make any Order which it thought fit, 
provided that Roy shareholder who has consented to or voted in 
favour of the resolution should not be entitled to make or join in 
'nicking such application. We strongly recommend, accordingly, 
that provisions corresponding to those in Section 5 of the 
Companies Act, 1948. should he adopted, 
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POWER Ott CONIPANY TO 'HOLD LAND 

51. We are aware that doubt. exists whether a company 
incorporated in the late United _Kingdom of Great Britain and 
Ireland but outside the State or in the present United Kingdom of 
Great Britain and Northern Ireland has power to hold lands in the 
State. We are of opinion that a company incorporated before fith 
December, .1922, in any part of the late Ileited Kingdom of Great 
Britain and Ireland now has and always had power to acquire 
and hold lands in the State and we recommend that a section he 
introduced in the new Act declaring this to be the law, We are 
also aware. that doubts exist as to whether a company which is not 
incorporated in this State but which ittia returned particulars to 
the Irish, Companies Office under Section 271 of the Act of 1908 
has power to hold land in the State. Many of these difficulties 
have been removed by the Mortmain (Repeal of Enactments) Act, 
1954, but we consider it desirable that there should be a section 
in the new Act giving express power to companies incorporated 
outside the State which return particulars to the Companies 
Registration Office to acquire and bold lands in the State, 

ARTICLES or ASSOCIATION 
52. A company may adopt as its regulations all or any of the 

Articles of Association in Table A, which is in the First Schedule 
to the Act of 1998. Many of the Articles in Table A in the Act of 
1908 are unsuited to modern conditions and it has become, 
customary to exclude the whole of Table A and to adopt a new set 
of Articles. This involves heavy printing expenses and as we 
attach considerable importance to the provision of a new and 
up-to-date set of Articles appropriate to both public and private 
companies, we have drafted a set of Articles of Association for 
consideration by the Parliamentary Draftsman. These are con-
tained in appendix A to this Report. 

53. As presumably the statute will be introduced and passed in 
the English language it would seem desirable that the Irish 
version of these Articles should he included in the statute itself 
and not left merely to the translation which is of no statutory 
effect and in that event we would suggest that the Table A in the 
Irish language should be termed Tlilihle AA. 

NAMES OF COMPANIES 
54. Limited liability companies lire characterised by the word 

-.Limited" at the end of the name. The practice has grown up of 
using the word "Teormita" in the same sense. For thin there is 
no statutory authority. There should be express provision that the 
word "Teoranta" in the name of a company has the same effect 
as the word "Limited". 

55. A few companies with a name in the English language 
have adopted the practice of using an Irish translation of their 

22 

name. There should be statutory provision that a company may 
trade under tin name other than its name as actually registered. 
Where it is desired to substitute a name in Irish for a name in 
English or vice versa the normal procedure for change of name 
should be followed. No company should use more than one name. 

511. Section 8 of the Act of 1908 provides that a company may 
not be registered by a name identical with that by which a 
POnipaily in existence is already registered or so nearly resembling 
that name as to be calculated to deceive, except where the 
company in existence is in the course of being dissolved and 
consents to its name being used. There is nothing in the Act of 
1908 which prevents the promoters of a new company adopting a 
name similar to that of a well-known American or British 
company or adopting the name of a friendly society or an indust-
rial and provident society formed in this country. The Registrar of 
Companies has no power to refuse registration of such names. 
There have been cases where small companies have been formed 
in this State with a name similar to those of well-known and 
established British and American companies. In such cases, the 
company the name of which has been used may bring an action in 

the Irish Courts against the company which has been incorporated 
under this name, Such an action is expensive and as the company 
formed in this country usually has a small paid-up capital, the 
company taking the action is not able to recover its code of the 
proceedings. The main consideration, however, is that there is a 
serious risk that the members of the public will believe that there 
is some connection between the company formed in this State and 
the well-known company which is not so formed and will be 
thereby misled. In addition, we know that companies with a very 
small paid-up share capital have been formed with names which 
contain words such as "insurance" or "assurance" : the use of 
these words undoubtedly suggests to thoee who are not familiar 
with financial matters that the company has a large paid-up 
ca pital.  

57. We recommend that the Registrar of Companies should 
have discretion to reject any name which he considers is calculated 
to mislead, In addition, we recommend that a company should 
not be permitted to use the words "insurance" or "assurance" in 
its name without the consent of the Minister for Industry and 
Commerce and we consider that. a similar restriction should he 
imposed on the use of the equivalent words in Trish in the names 
of companies, We recommend that there should be an appeal to 
the High Court against the decision of the Registrar of Companies 
riot to permit the nee of a particular name and that on the hearing 
of such an appeal, the Registrar and any other persons interested 
should he permitted to appear. The onus of proving that the 
suggested name is not calculated to mislead the public should lie 

Dn the appellant.. The rules made under the Act should provide for 
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the advertisement of the hearing of the appeal so that all interested 
parties may have 	opportunity of appearing. 

SHADE CAPITA 

REDEEMAHI.E PREFERENCE SHARES 

rit3. A compair3 cannot issue redeemalde preference shares 
under the Act of 1:14114 ,4s the redemption of shares is a reduction of 
the company a capital. If a company wishes to redeem any oC its 
shares, it has to bring lie appropriate proceedings for reducing its 
capital. We think that the pacer to issue redeemable preference 
shares should he given to all companies provided that the Articles 
nt Asswiation metre due provision for this and that proper safe-
guards are adopted. The- Majority Report. of the Commission of 
Inquiry into Ranking, Currency and t.',redit, 1038, recommended 
in paragraph 02l that legislation should be passed to enable 
compenies to create anal issue redeemahle preference shares. The 
power to issue such shares should he conferred on all companies 
which have or tithe the necessary powers in their Articles. 

59, We, reennurieed that the following safeguards shmild he 
introduced 

(al Redemption should be allowed solely out of profits which 
would otherwise be ;Minable for dividend or out of-  the 
proceeds of a new issue of sli9r0-; lii;Ine expressly for the 
•ilrf)oses of their redemption: 

(b) Such shares should he redeemable only when they are fully 
paid: 

(el When such shares are redeemed otherwise than out of the 
proceeds of a new issue, a sum equal to the nominal 
amount of the shares redeemed should be transferred out 
of profits which are available for distribution as dividend 
to a reserve fund to he called "the capital redemption 
reserve. f mad ' ' . This Capital redemption reserve fund 
should ho capable of being converted into fully or partly 
paid sharps but whether so converted or not should he 
treated as if it weep share capital of the company and the 
provisions of the Act in relation to the reduction of the 
share capital of the company should apply to it. 

(dl 	halanee sheet of the company should stilte how much 
of the issued share capital of the company consists of 
rieleemnble preference shares. We deal with this matter in 
more detail in our recommendations in relation to 
accounts. 

(el Any premium which may he payable on redemption should 
be provided out of the profits of the company available for 
distribution or out of the company's share premium 
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account. Our recommendations in relation to the com-
pany's share premium account appear in paragraph 70 
hereof. 

00. The section dealing with redeemable preference shares 
should provide that the redemption rif such shares Iry a company 
is not a reduction of the amount of the company's authorised 
share capital. It should also provide (as is stated in the preceding 
paragraph) that the capital redemption reserve fund may be 
applied by the company in pacing rip unissued shares of the 
company on capitalisation and that when a company has redeemed 
any preference shares it should have power to issue shares up to 
the nominal amount of the shares reneeTTled as if the redeemed 
shares had never been issued. Redeemable preference shares do 
not fit easily into the scheme of capital atanip duties. In order to 
remove doubt we snggest that the section should provide that 
when a company redeems any preference shares and issues shares 
in place of those redeemed. the share capital of the company 
should not he deemed to be inereesed tor the purposes of Capital 
Stamp Duty. 

ISSUE OF SHARES NT A DIROOONT 

61. The issue of shares at a discount has been discussed in 
many of the Deports of the various committees which dealt with 
company law. The original view was that payment in full for 
shares issued is the price of limited liability. When a company 
was permitted to pay a commission to those who procured 
subscription for its shares, the company was, in fact through not 
in name, issuing shares at a discount. beearise the obligation of 
the company to pay a commission meant that the company did 
not have available the full amount paid for the shares. The 
evidence which we have. heard suggests that the issue of shares at 
a discount is a desirable reform. So long as shares have a nominal 
value we find it difficult to justify in principle the issue of shares 
at a discount but we are influenced by the evidence which we have 
received on this point and by the fart that in Great Britain and 
Northern Ireland shires nifty now be issued at a discount. In a 
later part of this Report we recommend that the legislation to be 
introduced should make provision for shares of no par value and 
thus the importance of the nominal value of the share capital will 
he diminished. The arguments in favour of and against the issue 
of shares at a discount will he found in the Reports of other 
committees on company law, and we do not propose to repeat 
them here. It. Is important , however, that stringent safeguards 
should be provided to avoid an inflation of the nominal share 
capital of the company. 

62. We recommend that every company should be given 
tower to issue at a discount shares of a class which have already 
been issued. The safeguards which we,  suggest are 
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(a) The issue of the shares at a discount must be authorised
by a special resolution of the company and must be
sanctioned by the Court. 

(b) The resolution must specify the maximum rate of discount
at which the shares are to be issued. 

(c) Such issue must not he made within three years after the
date on which the company (if it is a public company) was
entitled to coo imence business or, in the case of a private
company, after the date of incorporation. 

(d) The shares to be issued at a discount must be issued within
6 months after the date upon which the issue is sanctioned
by the Court, 

(e) The balance sheet and the annual return should state in
clear terms the discount which has been given and, in the
ease of a prospectus, the discount which is being given. 

(f) A substantial minimum penalty should be provided for any
company and every director, manager and secretary
thereof which issues shares at a discount without comply-
ing with the requirements of the section. 

SilMIES OF No PAM VALUE 

63. Since the Companies Act, 1862, every share in a company
limited by shares (as distinct from a company the liability of
whose members is not limited) and which is registered under the
Companies Acts roust have a fixed nominal value attached to it
Section 3 of the Act of 1908 provides that in the case of a company
limited by shares the memorandum must state the amount of the
share capital with which the company proposes to he registered
and the division thereof into shares of a fixed amount. An ordinary
share in a. company is, however, a defined proportion of the equity
or surplus assets of a company. If the undertaking of the company
has prospered and if the shareholders have retained a substantia
proportion of the profits in the company instead of distributing
them as dividends, the value of the share considered as it propor
tion of the equity of the company increases, This is not due to any
mystery of company law or finance but to the fact that the profit
retained have increased both the value and the earning power of
the business of the company and the. value of the share may thu
he greater than its nominal value. Moreover, the decline in the
value of money and the great changes which have occurred in
price levels may have considerably increased the value of th
company's assets expressed in terms of money. As an ordinar
share represents a certain proportion of this equity of the compan
the price of the ordinary share will tend to rise when the value o
the companys' assets is inflated by the change in the value of
money. It has, therefore, been suggested that the giving of 
nominal value to an ordinary share in a company is misleading. A

share of no par value has not any nominal value attached to it and, 
therefore, avoids the misleading effect created by the share having 
a nominal value and by the dividend being stated as a percentage 
of nominal capital. 

64. Ili she United States of America the issue of shares of no 
par value has been permitted since 1.912 and in Canada the issue 
of arch shares has been permitted since 1918. The same is the case 
under the company laws of certain continental countries. Shares 
of no par value in such companies are dealt in on the l)iiblin and 
London and other Stock Exchanges. The introduction of shares 
of no par value in this State was strongly urged on us as a desir-
able reform by one of the members of the Dublin Stock Exchange 
who gave evidence before ns. We have also considered the report 
of the Committee on shares of no par value issued in January, 
1954. We are aware from public speeches that it is part of the 
public policy of the State to encourage investment in this country 
from the United States of America and from Canada and we 
believe that the introduction of shares of no par value would act 
as a considerable inducement to such investors. 

65. We consider that a very strong case for the introduction of 
shares of no par value has been made and we recommend that 
companies in this State should be permitted to create and issue 
such shares. If our recommendation be accepted, it will be penes-. 
sary to make, a number of consequential amendments in the 
Companies Acts. In addition, it will be necessary to amend a 
number of sections in the Control of Manufactures Acts, 1932 and 
1934, in the Acts imposing stamp duties on the transfer of land 
and in the Agricultural Produce (Cereals) Acts, Appropriate 
provisions an to the duty payable on the capital would also he 
required. 

66. We recommend that the Companies Acts should be 
amended so as to allow the issue of ordinary shares of no par value 
but this should not extend to shares which have a fixed dividend 
element or a fixed element of repayment of capital or to shares 
which confer a right to a fixed dividend and a right, in addition, 
to participate in profits. Companies should be given powers to 
convert by special resolution their ordinary shares having a 
nominal value into shares of no par value and where there is more 
than one class of share, the approval of the holders of each such 
class should he obtained by extraordinary resolution. Companies 
should he allowed by special resolution to convert their fully paid 
shares of no par value into shares having a par value. 

67. 'rho ordinary share capital of a company should be 
required to be wholly either in the form of shares having a 
nominal value or in the form of shares of no par value : no 
company should be allowed to have ordinary shares of both these 
descriptions at the same time. 
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68. Shares of no par value may be partly paid, but in that 
event, this should be stated clearly on the share certificate, in the 
balance sheet, in the annual return and in other relevant 
documents. 

till. All companies (public and private) should he allowed to 
issue shares of no par value on the terms we have stated. 

7)). If a company issues shares of no par value, the whole of 
the proceeds of the issue of shares (whether IL is a first or 
subsequent issue) should be carried to a stated capital account. In 
the case of an issue for a consideration other than cash, a sure 
equal to the value of the consideration as assessed by the directors 
should be carried to the stated capital account. Where a company 
having ordinary shares of a nominal value converts these into 
shares of no par value, the whole of its paid-up capital (whether 
ordinary or preference) together with its share premium account 
should be carried to a stated capital account. Similarly where a 
company converts its shares of no par value into shares having it 
nominal value the stated capital should he carried to paid-tip share 
capital account. 

71. The transfer of reserves and other Mins to a stated capital 
account (the equivalent of capitalisation) and the splitting of 
shares of no par value should require the approval of the company 
by special resolution. 

72. We wish to Pin phasist,  that shares of no par value will not 
involve any loss to the Revenue in am.  way. Although the dividend 
on skull shares is stated in terms of a money Bum and not as a 
percentage, income lax will ire deducted from the dividend at the 
appropriate rate. 

ANCIA \ SSISTANi'V BY A CONIPANY VOR THE PURCHASE or ITS 
OWN SHARER 

7S. A company limited by shares may not purchase its own 
shares because tech a  purchase necessarily involves a reduction of 
the capital of I he company and a red stet ion of CS pit1.1 is permissible 
with the sanction of the Court only. Although a company cannot-
purchase its own shares, doubt exists whether a company is 
entitled to give financial assistance for the purchase of its shares. 
Such a transaction is certainly against the spirit of the Companies 
Acts. We are aware that in a remsber of eases, companies have 
given substantial loans to the directors to enable them to take up 
on allotment or to purchase shares in the capital of the company 
in some cases the company has guaranteed the repayment of 
loans incurred by directors and other shareholders for the purpose 
of acquiring shares in the capital of the company. We think it 
essential that transactions such as this should he prohibited in the 
clearest terms. 

SS 

74. A more subtle method is for a company to arrange that its 
subsidiary company will purchase shares in its capital, in such 
eases, the parent company subscribes for shares in the subsidiary 
company and the money received by the subsidiary company is 
inouediately applied in taking up shares in the holding company 
the paid-up share capital of both companies is increased by this 
method. This method of inter-company finance should be pro-
hibited. 

IS is reoYsss S B A Mt 
75. AB 0 voiripany cannot purchase its own shares, it is 

impossible for companies in this State to provide bonus or profit 
sharing schemes for their employees ender which shares in the 
capital of the company are held by trustees upon trust to distribute 
the dividends received among the employees. In such schemes the 
company sets aside some portion of its profits and uses them to 
pay up in full shares in its own capital which are held by the 
trustees. Another method is for the company to• pay a proportion 
of its profits to trustees who then apply the moneys in taking up 
shares in the capital of the company. Such forms of bonus schemes 
are highly desirable and the representatives from the trade union 
organisation in the course of their most helpful evidence informed 
us that they were in favour of thorn, Tie social and economic 
advantages of such schemes are so well known that we do not 
consider it necessary to deal with them in any detail. 

76. We have dealt with employees bonus schemes separately 
from the purchase by the company of its own shares because we 
consider that the importance of the subject justifies separate treat-
ment. The two subjects are, however, closely connected. Our 
re,commesidationii in relation to the two headings are that the Act 
should provide that it should not be lawful for a company to give, 
whether directly or iedireetly whether by means of a loan, 
guarantee, provision of security or otherwi AO any fit encial assist-
ance for the purpose of or in connection with a purchase or 
subscription made or to be made by any person for any shares in 
t he couiparty or, where the conipaity is a subsidiary company, in its 
parent company. This general rule should not apply to two cases. 
'Cite first relates ID the provision of mousy for the purchase of or 
subscription for fully paid shares in the company or its parent 
company when the purchase or subscription is by trustees for 
shares to be held by or for the benefit of employees or ex-
employees of the company including directors and ex-directors. 
The  second is that w here the leediug of money is the main 
husinese of a company, the section should not prohibit loans to 
persons other than directors or shareholders even if such loans 
should prove to be used for the purchase of or subscription for 
shares in the eonipaii 

77. In this part of our Report we do not deal with the 
definitions of parent and subsidiary companies. This is discussed 
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in detail in the paragraphs of this Report dealing with the obliga-
tion to file accounts with the Registrar of Companies and in those 
dealing with the contents of a company's accounts. In subsequent 
paragraphs we recommend that one definition of subsidiary 
company should be adopted for ;ill si,ciinits of the Act and that a 
company is a subsidiary company if another company is it member 
of it and controls the composition of the Board of Directors or if 
another company holds more than one half in number or in 
nominal value of its equity share capital or shares having voting 
rights. 

I SSC E 	A NEN AT A PJIEM€rUM 

78. A company may issue shares in its capital at a price equal 
to the nominal value of the shares or it may issue shares at a price 
greater than the nominal amount. When shares are issued at a 
premium the premier' is not part of the capital of the company 
for any purpose but may be capitalised and converted into shares. 
The directors are, as the law now stands, entitled to pay the 
premium to the shareholders by way of dividend or to apply it as 
income. We consider that any such payment is undesirable : the 
person subscribing for shares who pays a premium does not draw 
a distinction between the amount paid in respect of the nominal 
value of the share and the premium and we think that the 
premium should he regarded ae part of the capital of the company. 

79. We recommend that when a company issues shares at a 
premium, a sum equal to the amount of the premiums received 
should be transferred in the balance sheet to an account to be 
called "The share premium account" and that the provisions in 
relation to reduction of capital should apply to the share premium 
account as if it were part of the paid-tip capital of the company. 

80. The Act should provide that the ainount stinaling to the 
credit of the share premium account may be applied by the 
company in paying up unissued shares of the COMpany which are 
to be issued on a eapitalieation or that it may he used to pay any 
premima payable on the redemption of redeemable preference 
shares or of any debentures of the company. 

81. The application of these provisions in relation to premiums 
received on the issue of shares made before Ike pa,ssing of the Act 
would cause great difficulty. in some cases, companies which have 
issued shares at a pretninm have carried the premilmi to a share 
preminni account. We seri-an/Heed that the new provisions in 
relation to premiums on shares should apply only to shares issued 
at a premium after the date upon which the new Act comes into 
force. It will also be necessary to provide that the provisions in 
relation to share premiums shall not apply to shares of no par 
value as these have not a nominal value. 
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NUMBERING OF SHARES 

82. Section 22, sub-section (2) of the Act of 1908, provides 
that each share in a company having a share capital shall be 
distinguished by its appropriate timelier. in public companies the 
obligation to number each Shan, creates a considerable amount of 
clerical work in the keeping 	the tihare Itegiater of a company 
and the issuing of share certificates. The vendor of 200 shares in a 
company who sells them on the Stork Exchange will rarely have 
200 shares with consecutive numbers: his 200 shares will probably 
consist of four or five blocks of shares. When a transfer by such a 
vendor is presented to the Company for registration, a number of 
entries have to be made in the Share 'Register and the numbers of 
the shares have to be copied on to the share certificate. The 
obligation to number shares may be avoided by converting the 
shares into stock but companies are not always willing to do this. 
There are some advantages in having a number attached to each 
share in the capital of a company but we consider that, in the case 
of a public e,onapany, the expense and delay which numbering 
creates outweigh any advantages. 

83. We recommend that the requirement that each share in a 
company having a ehare capital should be distinguished by its 
appropriate number should be retained but that an exception 
should be made for shares in a public company. In such a 
company, the obligation to number shares should not apply if all 
issued shares in the company or all the issued shares therein of a 
particular class are fully paid up and rank part passe. 

84. We appreciate that if this change in the law be made, some 
public companies may elect to retain the numbering. Certain Acts 
(such as the Finance Act, 1957, which grants certain tax conces-
sions not available to shares issued prior to •ltli A linnet, 1932) 
contain provisions ei)inplimice with which is rendered simpler by 
the retention of numbering. llinvvver, we mi re of opinion that such 
retention should be a matter of choice and not of obligation. 

CERTIFICATION OF TRANS/OMR 

85. In the last twenty- years a practice called '`certification of 
transfers" has developed on the transfer of shares, When a vendor 
sells shares in a, company, he has to deliver to the purchaser a 
transfer of the shares together with a stock or share certificate 
relating to them. in some cases, however, the certificate which 
the vendor has canted be delivered to the purchaser. If, for 
example, 100 shearer; are bought, on the Stock Exchange, the 
vendor may be the holder of some 500 shares (or which he  holds 
one certificate and he will not he prepared to give the certificate 
relating to the 500 shares to the purchaser. If he applies to the 
company for the name to him of two new certificates, one relating 
to the 400 shares which he is retaining and the other relating to 
the 100 Shares which be is selling, there will be some delay and 
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expense. Similarly, if he is selling 5(10 shares and sells 100 to one 
purchaser, 100 to another, and 3110 to a third, it will he necessary 
for him to get three new certificates, The practice of  certification 
of transfers has been evolved to get over this difficulty. When a 
vendor sells some of the shares the seliject mailer of  one share 
certificate, he lodges the certificate relating to all I he shares which 
he holds, together with a transfer relating to some in  them, with 
the company and the company certifies on the transfer that a 
certificate relating to the number of shares deolt with by the 
transfer has been deposited with it. This certified transfer is 
accepted by the purchaser who does not require the delivery to 
him of a share certificate relating to the shares which he has 
purchased. The purchaser subsequently receives from the com-
pany a certificate for the shares which he has purchased and the 
vendor receives one relating to the shares which he has retained. 
The Courts have decided that when an official of the company 
with authority to certify the transfers does so without the share 
certificate having been lodged with the company, he is not acting 
within the scope of his authority and his certificate does not bind 
the company or render it liable for damages to the buyer. The 
purchaser cannot make 	 to the authority of the official 
of the company who places the certificate on the transfer and we 
do not see any reason why the company should riot he liable under 
the certificate which the official has given. 

86. We recommend that when a company certifies a transfer 
in the above manner, the certifieatioe should lie treated as a 
representation by the company to any person acting on the faith 
of it that there has been produced to the company such documents 
as show a prima t he title to the shares or debentures 	the trans- 
feror named in the inetrumeet of transfer, When a certification 
lets been given hy a company and when a person acts on it, the 
company should he under the. Ha111C liability to him as if the 
certification had been made fraudulently, The company. however, 
should not be taken as representing that the transferor has title to 
transfer the shares. 

ftgeheren OF 'IN/lemmas 

87. Section `If} of the Act, .1908, provides that the Register of 
Members should he kept at the registered office of the company 
where it is to he available for inspection. When the company is a 
public, company. the dirty of keeping a Register of Members or 
Share Register involves considerable clerical work, and the 
company often delegates the keeping of the register to its 
accountants or to firms which are prepared to act, as registrars. 
When this happens the Register of Members is not kept at the 
registered office of the company. We think that the commercial 
practice of keeping the Register of Members at an office which is 
not the registered office of the company should be recognised by 
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the law, as we are satisfied that it results in a saving of lime and 
expense. 

88. We reconlinenti that, the Register of Members should be 
kept at the registered office of the company or at some other office 
of the company if the work of keeping the Register is done at 
that office or at the office of some person who has ulidertaken the 
etelt of keeping the liegieler for the company. This, however, 
should be subject to a provisitin that the Register must be kept in 
the State and that the company 81100k1 send notice to the 
Registrar of Companies of the place where the Register is kept 
and nit airy change of that !dace and is also subject to our recom-
mendation as to foreign registers in paragraph .102. 

REDUCTION OF Cissam., 

89. Although the present law and practice in relation to the 
reduction of the capital of a company is complicated, We 'ehnsider 
that it is generally satisfactory and should not be altered. It is 
essential that a redaction of capital should receive wide publicity 
so that those who may hi' affected by it will have an opportunity.  
Fd opposing the reduction and sir that the Coert sanctioning the 
reduction may he made aware of all the relevant facts. Under 
Section 18 of the Act. of 1908 in company which proposes to reduce 
its capital minuet add the words "and reduced"  to its name from -
the date when the petition to the 4.'reirt to confirm the reduction is 
presented. le most cases, the Omni dispeitses with the further use 
of these words when it. is confirming the reduetioe. We consider 
that the obligation to add the words "and reduced —  to the name 
of a company when the petition is presented should be abolished, 
but that the Court should he given power to direct, if it so thinks 
proper. that the words "and redieser be added to the name of 
the company for Ruch period as the Court thinks fit. 

011. When the company seeking the reduction has it large 
manlier of creditors, the obligation to prepare a list . of creditors is 
often an onerous task. We comiider that the ('cart should have a 
discretion to dispense with thr preparation of a list of creditors. 

91. Under Section III of onip ,\,t, of 19(18, a minpany which 
has accumulated a sum of undivided profits nmy, by a special 
resoltilime return this sum or part of it to the shareholders in 
reduction of the paid-np capital of the company and the unpaid 
capital is correspondingly inerease.d. it is not eveessary to get the 
sanction of I he court to this. Tim section has been severely 
criticised, its meaning is obscure and the power which it gives of 
reducing the paid-up capital of the enmpany without the sanction 
of the Court and witimet any imblieity is undesirable, We recom. 
mend that Seethes 40 of the Act of 1008 be repealed and that it 
corresponding section shoeld not be ilitroduced in the new Act. 
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MorniftesTION or Meters CLAUSES 

92. When the capital of a company ie divided into different 
classes of shares, the Articles of Association generally provide for 
the alteration or modification by the company of the rights 
attached to any class of shares with the sanction of a specified 
majority of the 'holders of the class of shares the rights of which 
are being affected. In sonic cases, the modification of the rights of 
shareholders may benefit, the holders of the ordinary aliases. Those 
who bold ordinary shares in the capital of a company frequently 
hold preference shares, and they will use their votes as preference 
shareholders in support of the modification, though it may not 
benefit the preference shareholders. It is necessary that a company 
should have power to modify the rights of the various classes of 
shares. We think, however, that when the rights or privileges of 
any class are altered and when this modification can be carried out 
only with the sanction of a certain majority of the holders of shares 
of that class, there should be a right given to the holder or holders 
of, in the aggregate, not less than 10% of the issued shares of that 
class to apply to the Court to have the resolution disallowed. One 
or more of such holders should be entitled to bring the proceedings 
on behalf of the others and when such an application is made, the 
resolution should not take effect until it has been confirmed by the 
Court. Such an application should he brought within twenty-eight 
days after the passing of the resolution at the meeting of the class 
of shareholders whose rights are being affected. 

93. We recognise that it is desirable that the matter should he 
speedily decided and, therefore, that it would he desirable that 
the decision of the Court should be final and conclusive. 

REORCANISATiON ON nAli1, CAPITA AND ARRA NO EMENTS 

94. Section 120 of the Act of 1908 provides that where a 
compromise or arrangement is proposed between a company and 
its creditors or between a company and its members' or any class 
of them, the Court, may sanction the compromise or arrangement 
if a certain majority of the 1'r-editors or members support the 
compromise or arrangement. The effect of Ow Court Order is to 
make the compromise or arrangement hinding on all the creditors 
or members. Section 15 of Ow Act of 1908 provides that a 
compiniv limited by slues oisy, by special resoh.fi— contirmod 
by the Court,, modify the prov injure.; of its IVIonsorandinn of 
Association so as to reorganise its share capital, ‘vhether by the 
eonsolidat ion of atm res of different classes or hy the division of its 
shares itrto shares of different classes. This can, however, be done 
only when the approval of a very substantial majority of the share-
holders whose rights are being affected has been obtained. Almost 
everything that may be done under Section 45 [Day also be done 
under Section 120 and it. is often a matter of difficulty to decide 
which procedure should be adopted. Section 1.5 should be wholly  

repealed and Section 120 should be amended so that all cases 
which may now be brought under Section 45 may be brought 
under Section 120, 

95. When a company brings proceedings to obtain the 
approval of the Court to a compromise with its creditors, there is 
considerable delay before the approval is obtained, as meetings of 
creditors have to be sunnnoned and held, in the interval between 
the issue of the proceedings and the granting of the approval, a 
creditor may get judgment against the company and execute it 
and thus get paid in full. We recommend that when a company 
has issued proceedings to obtain the approval of the Court to a 
compromise with creditors, the Court should be given power to 
stay all proceedings against the company until the application to 
the Court has been finally determined, 

98. A prosperous company, the business of which is expand-
ing, sometimes decides that it would he in its interests either to 
acquire all the shares in another company or to amalgamate (as it 
is commonly called) with another company. The principal feature 
of such a scheme or contract is that one company buys all the 
issued shares of the other company. The great majority of the 
Shareholders whose shares are being acquired may support the 
scheme and indicate that they are prepared to sell their shares to 
the acquiring company, but a small minority may not be prepared 
to do this or some of the shareholders may be dead and representa 
tion may not have been taken out to their estates so that there is 
no person capable of transferring the shares. We think that when 
such a scheme or contract has been approved by the holders of 
more than 80% of the shares the transfer of which is involved, the 
company which is acquiring the shares should he given power to 
compel those who are not prepared to sell their shares or those who 
have not given any indication of their wishes, to sell the Shares 
which they hold to the acquiring company. The drafting of such 
a section is a matter of some difficulty but we have considered 
Section 209 of the Companies Act., 1918, and it seemsto us to deal 
satisfactorily with the matters which we think should be provided 
for in such an amendment. 

PROSPECTUSES AND OFFERS FOR SALE 

97. When the directors of a company decide to offer shares in 
the capital of the company to members of the public generally, 
they may do this in either of two ways. The company may offer 
the shares to the public for subscription : in that event, a 
document called a Prospectus, giving details of the number of 
shares offered and information in relation to the company, is 
published. The company may, however, instead of offering the 
shares to the public, allot the shares to an issuing house or to a 
firm of merchant bankers or to a syndicate which then offers them 
for sale to the public. Share certificates in respect of the shares 
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a1101.1t41 All! ui i issued hi 111i' istiiiilig 11011,4• hut a li th r of allanient 
ix issued 11, the comirilit. :Hid this is rrooloired in f;tvottr elf lb.. 
persons x 110 occurd sills. ',ohm elf offering 
shares to tie 'midi,. is called — An offer for sale — . The documents 
which in issued lo the persmis making the offer for Salle to the  
pohlit. ;try not ;11, 	 because they are Ind issued by or on 
of ,haws  offered or by or on 

heliall id impute whoa has boat engaged in or interested in the 
fermation of the company. 

98. Malty if Ilse Ht.tistotional frauds in thy 11181 century and hi 
the earlier part of this eentnr■ related to the matters stated and 
not stated ill prospectuses and the Cutepanies Ails have imposed 
inereasitigly stringent, regulations ins in the matters which must 
be disclosed by a prospeet us. The matters which a prospectus must 
now et-Harlin are detailed in Section Fit 44 the  Aet or 19i)1t. The  law  
io reliilion Its the cotile1t1N, 	pro!-Ili,c1111-1 	gi.0(Irltily 811:1ifiractor■ 
ante 	 :adequate 8ol'egmtt.(1 hat" investors. There are, how- 
ever, certain iispeetrinf it which could Vt 11 h Advantage be amended. 

(A) Paragraph (a) 44 sitti-sect ion I of section 81 provides that a 
prospectus !mist state the (notions Of the tiwtriorandum 
vt- ith the 	las IF'S. descriptions and addresses of the 
signatnrips and the windier of shares sit 	for by 
them respectivel■, This SeelltS to 11R 10 he inmelessary; the 
memorandum iti illeays as length( document and tve are 
Irmo-need that it (Ines Hill give any information of any 

til an invest'sr and that few (if ;my) of those who 
soliserilie for shares in the C0111iiall■ read 11„ Moreover, it 

(loritioetit of ptildtv record. 

(13) 	 till requires the Iniuilnnml sithscription on 
ll 10411 111t• (Ii1'1'114)rIA Way priicecil to idlotnierit hi he stated. 
The minimum stitcriptioll was originally intrialticed as a 
,-:ategriard to eitsere that fin rilletionte mootutt of capital 
would he subserilled so that the tompany 'night carry on 
its business wit 	a reasonable ', respect of !iron t 	The 

Sininiinilrli bseript Ion nsrtt , hnucvrl , he fixed by the 
Articles of .1sso1 i;illoo and it has null herons*,  the praetic• 
In tlx 	no II11llhllnlm siMseriptimi. usually C7, and the 
safeguard has helm rendered valueless, We rremilinelid 
that the obligation Iii slate ri minimum sobscription ill the 
prnsperins sholtlrl lie repealed. it is, 1105VeVer, important 
That whet' shares :ire ottTercti Iii the public. they shoold net 
be 	 these who offer Iii 1:11;:e I hem unless the 
compile, ohiains by the offer of its shares sullirient capital 
to enable it to eurr■ oil its business, We reroininend that a 
prospectus most contain piirticillars' of the minimum 
amount NVhielt. in the opinion 44 the 41ireciorR, must he  
raised by the issin,  if 	 order t,ra provith.  

(it the purehase price of any proper:I:, purehased or to be, 
purchased when the purehas• price is to be provided 
in %yin& or ill inirt (nit of the proceeds of • the issue: 

(ii) the expenses of the, issue; 

(MI the working ci10:11 44 111f' (1111111111N'. 
Wheil  Ito yr ih,HIS are  to  to provided out of 4011M other 
source, the prospectus should state the summit lo he sit 
provided and the sources [rem which such amomits are to 
be provided. There should be a provision that if the 
minimum immunt is uot obtained by the issue to the 
public, the company should be tender an obligation to re-
fund to cash person who subscribes for shares the total 
amount subscribed by him and to cancel any allotment of 
shares made to him under the application which he made. 

(C) Section 81 dries not impose on the company an obligation 
to disclose. the amount of the dividends which it has paid 
in the years preceding the issue of the prospectus or the 
amount of its profits during !seceding years. We recom-
mend that every prospectus should disclose either by a 
statement or by an auditor's report included in the 
prospectus for each of the five financial years immediately 
before the date of its issue 

(i) the rates of the dividends paid by the company in 
respect of each class of its shares: 

(ii) the assets and liabilities of the company and its profits 
losses: 

(iii) the  profits alul tosses of marsh of the SItliAidiaries (if 
any) or the profits and losses of all the subsidiaries (if 
any) considered as It group. 

(I)) We consider that auditors and accountants whose reports 
form part of n prospectus should he liable to those who 
subscribe for shares ill the satile way and with the same 
incidents as directors of the company, unless they establish 
that they acted hone fide and without negligence. 

(F.) Tbe practice of issuing an abridged prospectus should he 
made ss it is issued under a certificate of 
exemption duly granted by the Committee of the Driblin 
Stock F,xehange. 

Oil, lit Rowe eater; the  method of making an offer for sale 
instead of issuing a prospe•tits is adopted to avoid the strict 
requirements of this law III relation to as prospectus but we are 
satisfied that in the great majority of eases the method of making 
all (lifer for sale is adopted because it is rt convenient method of 
underwriting the issue and ensures that the shares will be taken 
up. We think that it distinction should be drawn between the 
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addresses and occupations of its members and the number of 
hiners held by each member, and the date upon which each person 

was entered in the register as a member and upon which he ceased 
o lie a member, Section 27 of the same Act provides that in the 

case of companies registered in alligland or Ireland no notice of 
any trust is to be entered on the register. It is fundamental in the 
seheire.  of company law as we know it that a purchaser of shares 
only !real the person registered as owner of the shares as the 
absolute owner and need not inquire whether he is the beneficial 
owner or a trustee for or a nominee of some other person. This 
principle has been extended in this country and elsewhere to the 
taw relating to estates in land and applies to land the title to which 
is registered under Registration of Title Acts, 

104. Since the first Companies Act was passed investors have 
frequently had shares and securities registered in the names of 
nominees and a number of companies have been formed to act as 
rionsinees. It would be difficult to deal with the many reasons why 
it. is expedient that Shame should he registered in the names of 
nominees. In some cases the shares are so registered ns a method 
if giving security to a lender : shares cannot be mortgaged by a 
deed of legal mortgage and if they are registered in the name of 
the lender or in the name of a nominee acting on his direction, a 
lender of money who has advanced it on the security of the shares 
is able to control the dealing in the shares and to receive the 
jerrehase moneys if they are sold. In some cases, executors and 
trustees find it more convenient to have shares to which they are 
entitled as executors and trustees registered in the names of 
irominee companies. In other canes, they are registered in this 
manner because a bank has undertaken the work of collecting the 
dividends. For those who are not resident in this country the 
system has many advantages and for others anonymity has 
attractions. 

105, It has been urged that the system of nominee registration 
permits a director to•make use of confidential information about 
the company as he is able to conceal his dealings in the shares of 
the company by dealing through nominees. It has also been 
suggested that this practice enables those who control a company 
to conceal this from their fellow shareholders and the public. 

106. We are convinced that in the great majority of cases, 
shares are registered in the names of nominees for legitimate 
commercial purposes. A prohibition of the practice would seriously 
reduce the attraction of shares as an investment and as security. 
Moreover, it is almost impossible to frame a satisfactory definition 
of beneficial ownership. For example, if shares are held by 
Trustees upon trust. for a person for his life and after his death for 
some other person, the beneficial ownership is divided between the 
life tenant and those who become entitled to the shares on his 
death. The life tenant is never registered as owner of the shares 
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cases in whichethesoffereforesalesiamsde by arrangement with the 
company and those in which it is not so made. When the off er for 
sale is made by arrangement with the Collipany, the offer should 
he treated as a. prori1eetile issued by the eon ii tin ny and all the 
relevant provisions of the Companies Acts and the law relating to 
the contents of and liability for statements iti and omissions from 
pronpect.uses should apply to the otter for sale. This extension of 
the law in relation to prospretrises slruuld apply only when the 
company allots or agrees to allot shares or debentures or debenture 
stock imaetempation of an offer of such shares, debentures or 
debenture !stock 	Marie to the public and an allotment should 
be regarded as heving been made in contemplation of such an offer 
when the offer is made within 24 months of the allotment or 
agreement to allot or the entire consideration for the shares, 
debentures or debenture stock has not been paid or satisfied at the 
date when the offer for sale is made. 

ONDERWRITINO COMMISSION 

100. It has been suggested that there should be sortie statutory 
limit on the amount of underwriting commission which a company 
should be permitted to pay to underwriters. In most cases, the 
Articles of Association of the company impose a limit on the 
amount of underwriting commission and we do not,  consider it 
desirable to impose any statutory limit on the amount of the 
underwriting istimmission 	may he paid. 

10051,1E1[1N It ROISTER 
101. Section 34 of the Act of 1908 enables a company whose 

objects include the transnetion of Mildness in a colony, to keep in 
the colony a branch register of its metriborS resident there, and 
such register is declared to be part of the company's Register of 
Menibers. 

102. We sp•c-en/meld that every company incorporated in this 
country which has a share capital should be given power to keep 
in any comitry in which it transacts business a branch register (to 
he called "a foreign register") of its members resident in that 
country, The company fthoold be obliged to keep at its registered 
office a copy of every entry in the foreign register and to keep a 
duplicate of each foreign register. Transfers of shares registered 
in the foreign register should be exempt from Irish Stamp  duty 
unless executed in the State by one or more parties. A number of 
companies incorporated in (treat Britain have brunch registers in 
this country, and we do not see iilly reason why Irish companies 
should not have the same advantage. 

NOMINEE SIIAIIE•HOLDINOS 

103. Section 25 of the Act of 1905 requires a company to keep 
it Ilegister of Ha Members sod to 'show in such register the menee, 



because registration of the life trItaill as owner of the shares would 
create great problems, he.  the trustees and eleild indeed produce 
1111 illIpOSSible and intolerable RitIlAtiulI, I14 the rat: teriani could 
sell the ehares anll get the proceeds. 'Elie regietration of the life 
tenant, together with those entitled lifter his death, would create 
like difficulties. 

1111 	It has also lavii 	 hale theitgli registration ill the 
(lames (d neetinees slimild nut Irt 	III114ihilell , .III obligioien should. 
he inipueed 	•(ely member et the (aaripaii:, to iliselese 143 the 
uniliall) the litql■Ofitid I 'm111,1.1414 411 the shares of which he is 

registered as eerier arid 111;11 ilie compaii) stieind keeli a register 
in ullich the lameticial eivirerslup 	lie 	 1411g140i4- 

1.0111111 f:iV0111' with the members of the Cohen 	 hut 
was net Z1.4'4',0"11:011 the British Parliament, The principal argu-
ment against a M stein of diseloeure of the beneficial ownership is 
the impossiliihty of devising It satisfactory ilermititm of it. More- 
eve•, surd) a gy-thlii %%mad Itlipilsc 	iargt. alitol$111, Of derical work 
nil each 	 irto 1010shems 	 ;Ire 5)1 difficult that. 
crinetatit I4e4I1irke III the company's legal ail4is,,,r1.4 woold 	tl(WeR- 
gary. 	1141)111)H 	eumpailies illeorporated n, tills rOIllItry have 
takee po.wer in their.  Articles III Isseeiat Mr to require the share- 
holders. III dkclose to the directors of the 	 1111.  

trycht'l -skip 	ShOn'S 111.1d 114 1b4•111 "WI thai the directors arc able to 
ensure 	I 	1-11111114111 \ '44 sitar/Meriting •oleplies with the Control 
1)1 Marrithiellires  Acts 11V Willi 01.0 	 where  the income 
1;14 ctilic•ylimi 1111y 1144.11 gra311011. 	itIO,Vcrg 11rO rarely used. If 
the ihredors of II 	 d,,Hav that thug, tio‘vc.1-s 	IleeefiRtry. 
hr% 111111 :11113111 1111111. 1)111 IVO 1111 not 1111111; it desirable that a 

gee•nil legal obi 	 .Y1111)1111 1 so 111 irogod 	:111 CI gn /1311 	141 
Itlali4I 	 amt to 1;011 records of the benefteial ownership 
of its shares. huived. .m14 	 howov,r enratoly 
drort,,d. 	thr ens:, of ovnsion amt, 	 wootil fail to 
rhpf•tz such :11■1e:,-es (if any) ;151 111411 exist. 

1011 The argemeet Hutt seine control of the syst em of nominee 
registrations is neeesser‘ to Isrecent directors leaking profits h\- 
derilines it, the compao‘ share,q is met by our singgeetion in 41 
later pail Of this llopert that every rotoranv mnst keep a record of 
Ili)' 41o;lliJO,tg i11 it S. shares by its directors. 

PRIVATI.; COMPANTES 

Provri.enes 

11111. j1'e 11141. 1111'4•1111.1 referred 10 HIP IlktOry Of the develop-
ment or 1111. llri4alr coinrmy and to the derninarit position which 
this inslitartiori holds in the. legal framework and commercial life 
of this State The Companies Acts give certain privileges and 
Mentalities to private companies, (1) Ruch a emilpany need riot file  

ledaner sheet with the Registrar of Compronea: (2) it ma y be  
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formed by two persons instead of seven signing the Memorandum 
of Association: tli) on its formation, consents by directors to act 
need not be filed nor need a list of persons who have consented to 
act as directors be delivered to the Registrar; (4) it need not 
obtain a minimum subscription before it allots its shares; (fi it 

commeece busilless immediately after registration, and has 
nut to get a certificate entitling it to commence business; (6) it 
need not file the report tor the statutory meeting; (7) it is exempt 
m111 the provisiona elf tiect ion I 	of the Ad of NOB, which gives 

III the holders of preference shares, debentures and debenture 
stock the same right as ordinary shareholders to receive and 
inspect the balance sheets of the company and the reports of the 
auditors and other reporta. 

N 14.141,110N 01' Pli I V ATE Cora PANIES 111041 (1111,10ATfON TO FILB A 

liAl.ANCE STIER!' 

lift The exemption of private companies from the obligation 
I.(i include a copy of their last balance sheet in the annual return 
imide to the Registrar of Compa.nies is the roost important and 
the roost midi-rvel-shit of the privileges given to private corn-
'mite,. In a suliseqeent part of this report we recommend that a 
pr,,fif and loss aceollet should be attached 111 the balance sheet of 
every company, that the halant'i,  AVM. and profit and loss account 
must contain many details which are in this State not now 
customarily included in these documents and that publie corn-
paliee having subsidiary companies should prepare group accounts 
which will slimy the posit inn of tine pareet company and its 
subsidiaries viewed as one enterprise. The filing of these docu-
ments  for  puldie inspection would make private companies almost 
equivrilmit 	 ennipanios and would make available a 
considerable itiliount of informatien about the trading activities of 
private companies lo their trade competitors. The objections to 
imposing an obligation on private companies to file their accounts 
for public inspection are so considerable that the arguments which 
are advanced in support of the abolition of the privilege have to be 
carefully examined.-  

1 H. The first :irgernent advanced is that the. growth of the 
practice of formiee; subaidiary companies has destroyed the 
"private" character of such private companies. The subsidiary 
company of a. priblic company is almost invariably a private  
company. In some cases companies have a subsidiary company 
lierause they have purchased the liminess of another company and 
the most economical and convenient mariner of carrying out the 
Iransartion was to hay all the shares in the other company. In 
other eases, companies have. formed subsidiary companies when 
they wish to start a new type of business, or when they consider it 
wise to put one type of business into a separate department. The 
management and administration of various types of business is 
more efficiently carried on through a series of subsidiary corn - 
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panics, and it is convenieot, to have separate accounting systems 
in each company. We are satisfied here are substantial 
commercial advantages to be gained by the formation and opera-
tion of sohsu i ry companies, 

112. It is and that. the directors of the parent company are 
usually directors of OW sohsidia.ry company and that they are 
thereby enabled to pay themselvea directors' remuneration which 

is not disclosed to the shareholders in the parent company. If our 
reeommendations in relation to accounts and group accounts be 
accepted, a public company having subsidiary companies will have 
to prepare its balance sheet and profit and to account in such a 
manner that the linnet:nil position of the subsidiary companies will 
be shown in the accounts of the parent company and these will 
also show the assets and liabilities of the parent company and the 
subsidiary company as one unit. IF the parent company is a public 
company, its accounts will have to be filed : if it is a private com-
pany, each shareholder in the private company will, if our recom-
mendations be adopted, receive both a balance sheet and a profit 
and loss account, and will have the right to be furnished with a 
(silo,  of tan balance sheet and lirofit and loss account of each 
subsidiary, 

113. No figures are available to show the extent to which the 
practice of forming subsidiary companies has developed. We 
understand that the number of subsidiary companies does not at 
most exceed 750 out of the total number of 7,381i private com-
panies on the Register. Much of the discussion oo this matter is 
based on an exaggerated idea of the number of subsidiary com-
panies and on the suggestion that the formation or acquisition of 
subsidiary companies has something sinister in it. 

114. The Cohen Cormnmittee recommended that private com- 
panies with a small number of members carrying on business of 
no great size and in which no other company was the beneficial 
owner of any of the shares should oot be obliged to file their 
accounts. We are convinced that the great majority of private 
companies in this State are companies with a small number of 
members carrying on small businesses and in which other com-
panies are not to any extent the beneficial owners of shares. The 
conditions in Great Britain in which approximately forty per 
rent. of the private companies are, in one sense or another, 
subsidiaries of other companies are entirely different to the 
conditions here. The growth of the subsidiary company does not, 
in our opinion, give any support to the argoment that the exemp-
tion of private (swipe nice from the obligation to file their accounts 
should be abolished or restricted. 

115. The next argument advanced is that rill private com-
panies should be required to file their ac•ounts for public inspec-
t ion bersinee the information thereby disclosed] would he of  

assistance to those who have to frame the general economic policy 
of the Stale and to trade unions in formulating wage claims for 
their niellibers. The information required for these purposes would 
not be given lo the type of accounts we recommend. Company 
accounts do not and should not disclose the amount of the turn-
over of the company or the expellees of production, distribution, 
administration and management.. The trade union officials who 
gave evidence before us emphasised that the, figures for turnover 
and for expenses of produetion were those in which they were 
interested and which they thought should be disclosed by the 
accounts of a company. Information for general economic planning 
limy be obtained under the Statistics Acts, 1926 and 1946 : indeed, 
a number of the witnesses who gave evidence to us complained of 
the cost and labour of supplying the information required by the 
forms issued by the Statistics Office and used this as an argument 
against an obligation to prepare more detailed accounts. If an 
obligation to disclose information for the purposes of economic 
planning or wage negotiations is to be imposed, we consider that 
it should be imposed by an Act passed for this purpose and that an 
obligation should wit be imposed by the Companies Act for a 
purpose unconnected with those Acts. The trade union officials 
also complained that one of the semi-State concerns had formed 
subsidiaries and that they were unable to get any information 
about the profits of these when wage claims were being negotiated. 
The desirability of semi-State concerns promoting private com-
panies as subsidiary companies is a matter of general economic 
and, perhaps, constitutional policy, which we regard as being out-
side our terms of reference. 

116. Another, argument advanced in support of an obligation 
on private companies to file their accounts is that preference share-
holders and holders of debentures and debenture stock of a com-
pany are not entitled to receive copies of the company's accounts 
unless the Articles of Association provide for this and that, in 
most eases, the Articles of Association do not impose an obligation 
on the company to send copies of their accounts to them. In a 
subsequent part- of our report we recommend that every company, 
whether public or private, should be obliged to send a copy of its 
balance sheet and profit and loss account to all preference share-
holders and to all holders of debentures and debenture stock. 

177. It has also been suggested that those who are considering 
giving credit to 	company would be better able to decide tine 
financial strength of the company and its credit-worthiness if they 
could inspect the accounts of the oompany and that the benefit of 
limited liability would he guarded from abuse by the filing of 
accounts. livery company has to make a.n annual return to the 
Companies Registration Office which may be inspected by the 

Although it gives a considerable amount of information 
about the capital of the company, our experience is that very few 
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118. The publication of the accounts of small companies might 
disclose valuable info•ma,tion In trade competitors. If Ihe trade 
competitors are large concerns, the small company does not gain 
any benefit from 1-Ineli publication. if the trade conipetitor is an 
individual or a partnership, the small company does not get any 
information from the accounts of the Mdividnal or the partnership 
because these have not to he filed. If there are two businesses in 
competition ins toiletry town and one is a company and the other 
is not. it ‘Yould he impossible to justify a law,  which imposed oil 
the company the obligation to make available to the. public 
information about its finances and its profits and which did not 
impose the sante obligation on the other. Moreover, if the small 
company sustains a loss in any year. its rredil will he seriously 
tiffeeted if the amount Or the loss becomes widely known. If 
partnerships and individnals carrying oil business were obliged to 
publish their acconnts there might. possibh, to more rVRF4011 for a 
similar obligation being imposed on private eompanies, but until 
stein :115 Ohligatioll IS 1$1910Red Ott II■triltVikililig and individuals, we 

consider that such rill obligation should not he imposed on private 
companies, 

1,astly, the obligation imposed by the British Companies 
Act, .ttltR, on priyate companies to file their -iccontitil for public 
inspection does t101 kl1p11' io Its RI 	f:siniiy business incorporated 

rasa a company' :mil it hel.atoc,  sioccfmary to de fine the companies 
which wire exempt front the obligation to 	an, The Flinioment of 
the conditions giving exemption front the obligation to fihe 
ii•emints for public inspection is in the SPVentil Schedule to the 
Act of 194n. If is extremely complex is provision had had to he 
made for the eases where shares were held by executors, trustees, 
banks and finance vompanies, The difficulty in framing any 
definition of the small private company may well he illustrated by 
the following quotation from the Seventh Sohedule to the Act of 
191f1. which Schedule deals with the case of shares in one private 
company held by a second private company 
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(I) The first of the basic conditions shall ho subject to 
iln exception fur shares held by another private company which 
is itself tin exempt private company : 

Provided that Ibis exeeption shall not apply if, taking all 
the following companies lo,...7ettior, that is to say-- 

'1111 ' '-'01"1);fli! whose ''"(''''1$1."1 	ilkl"tioll (here.- 
after in this Schedule referred to as -the relevant, 
company"); 

Oil Ictll •ompiiii, holding shares to which this exception 
has to be applied in determining the relevant com-
pany's right to be treated as an exempt private com-
pany; arid 

(e) any, further c01311.111 Fly (akell into account for the 
ptirposeu of this proviso in determining the right to be 
s() treated of any company holding any such shares as 
aforesaid; the total number of persons holding shares 
in those comilairies is Inure than 50 joint shareholders 
being treated ;is a single person and the companies 
themselves and (subject to sob-paragraph (4) of this 
paragraph) their ciliphypes and former employees 
beitig disregarded.'' 

There have been many complaints in recent years of tiri 
obscure language in srybiell the legislation of all Parliaments is 
i.xpressell. This is. of course, primarily dire to the complexity of 
the matters with which slick Ic;!..isliition and, particularly, 
Revenue legislation must perforce deal. The notion of the small 
family company.  is distinct from the subsidittrY company is one 
which toast receive accurate definition if the law is to he enforced 
and we are satisfied that troy attempt to ilitTorontkite the small 
private company from the siMsidiary necessarily involves the type' 
of provision quoted 1111(iVe, 

120. ‘Ve recommend that dm exemption of private' companies 
from the obligation to tile their accounts %vith the Registrar of 
Companies should be runt i hoed and t lin I Ilse o%eiri ption should 
applk• In al I private companies. 

1;14 ;lit 	;4,1r1,1(1111OLDERS in itEcEivc r■wiEs or,"rric, ACCOT•N•S 

121. rialer Section Ill ()I• the .i•t of MOS, the holders of 
preference shares and debentures of fir company have, the same 
right to receive the. balance sheets of tin.. company and the reports 
'if the auditors as the holders of ordinary Riut•es in the company : 
this soetion does not, however, apply to a private company. We 
consider this to lie unsatisfactory and we recomtnend that all 
shareholders and debenture holders of a company should he given 

45 

of tho141' SOLO 141VO. reedit 1,1 COtli I uillit.s 131;1' HAIN:MI[11p' of 
Iliflifnlai ill!' 	huh 	it p,:1Sr:ti. Tilt' 11“ijor IASI.; 1,1 11 person giving 

•rcito 	•onipan) is ghat the comp:ins 	:1,i 	11. dellt`fltkir0 
111:11 the 1.1e1■01111ffe 11111111•1' 11F3t 	 receiver 1 -1V1•1' the 

:1-Sgl'IK of I 	C011,  i11111.1 	4:1 ill 111101'11k for his 110:11 but the 

•ys ist•nee of a &hemline charged on ilii• assets id" the eimipiwy 

dis•i0,041 by the rEEni iiii s file iii tho 	 kt,g1141)•1.Li011 
trfice. Althoult.2:ti 	i$H-41)0(.1 	 Ed.  a company might 

hr iit some ',issistarice to a creditor or to thus° 1hiliking of  giving 
credo to the cnionairy 	1t.t• consider that the iiilvantag.es kyllich it 

con 111,  ;ire completely.  out yyeighed Itt the srrir,rry objections 
to 	 obligatirm on private companies to the their 
a•comits for puldir. inspor•ticm, 



principal shareholders are the directors and the profits which it is 
decided to distribute are paid to them as directors' remuneration 
or bonus. The result is that the dividends (if any) paid on the 
shares are very small. The holder of a small number of shares in 
the capital of the company may receive practically nothing and 
usually finds it difficult to get any information about the trading 
or the financial condition of the company as the Articles of 
Association do not usually iiiipooe on the directors the duty of send-
ing copies of the accounts to the shareholders. If one of the direc-
tors dies and his relatives do not take an active part in the conduct 
of the business, the surviving directors may continue to divide the 
profits among themselves in the form of directors' remuneration. 
If those who have inherited Shares in a company try to sell them 
the directors inay possibly refuse to approve the transfer, with the 
object of compelling the shareholder to sell the shares to the 
directors at a low price. In such eases, the shareholder may bring 
an action to restrain the payment of the profits to the direetori3 as 
remuneration on the ground that the directors are not acting in 
the best interests of the company and that they are Committing a 
fraud on the minority of shareholders. The result of such an action 
often depends on highly technical considerations, such as the 
application of the well-known rule in Foss and Harbottie 2 Hare 
461. A minority shareholder who is being oppressed by the 
majority may present a petition for the winding up of the company 
but an element of risk attaches to this remedy as the malicious 
presentation of a winding up petition is a legal wrong. 

124. We consider that the best solution of this difficult 
problem is to give the High Court power to impose a settlement of 
the dispute on the parties when it is proved that the alfairs of the 
company are being conducted in an oppressive manner. We 
consider it undesirable that the powers of the Court should be 
fettered in any way hut, to remove doubt, it should be provided 
that the Court should have power in an appropriate case to compel -
sonic of the shareholders to purellarie the abates held by other 
members, The Court should also be given express power to make 
a Winding Up Order on the ground that it is just and equitable 
despite the existence of the remedy which we recommend. The 
existence of such a remedy and the threat of its use will produce a 
more generous treatment of the minority shareholders. We have 
considered Section 210 of the British Companies Act, 1043, and 
we recommend its adoption. 

APVOINTMENT 01,  Dilig0TORS 

125. A private company need not (at present) appoint even one 
director or a secretary. If our recommendations he accepted, the 
new Act will impose greater responsibilities on the directors of 
companies and we recommend that a private company should he 
obliged by law to appoint at least two directors and a secretary 
who may, however, himself be a director. 

47 

the right to receive a free copy or the balance sheet., the profit and 
loss account and the auditors' and directors' reports and that the 
comport) Amok.] lie obliged to semi these to  them.  

14:F1T1tITIONS ON 'NW TILANN1,1,;11 OF 

122. The. Articles if Association of a private enmpany must 
contain provisions restricting the transfer of shares. In Most easel,' 
the directors of a company are given the right to refuse to register 
any transfer of shares and Itrovided they nett hood fide, their 
refusal to register a transfer is final. "11 is well settled that under 
such 1.11 Article as this" (the Article in fowl-Mort provided that the 
directors might, in their absolute and uncontrolled discretion and 
without assigning any reason, rernite to register any transfer of 
shares) "the directors May refuse in register a transfer. it is 
equally well settled that the directors' power in this regard is a 
fiduciary one and must, be exercised in the interest of the company 
as a whole. They 'omit not exercise it arbitrarily, capriciously or 
corruptly. They are not hound to assign their reasons, and the 
Court is not entitled to infer merely from their omission to do so 
that their reasons were not legitimate", per Black, J. in re 
Ilafner, Olhausen v. Powderly 1943 1.1t. 426, at page 489. The 
directors of a company are usually the principal shareholders and, 
in some cases, they exercise their power to refuse to register a 
transfer to persons who are not members, with the object of 
compelling the person transferring the shares to sell them to the 
directors : unfortunately. this is often very difficult to prove. Cases 
of hardship do sometimes occur, particularly when the personal 
representatives of a deceased shareholder wide to sell shares in a 
private company in order to secure monies to pay death duties. 
The only possible amendment in the law is that an appeal should 
lie to the Court from a decision of the directors not to register a 
transfer, but. we do not recommend (hie. Commercial considera-
tions may be, and very often are, vela different (ruin legal 
considerations and the factors which might considerably influence 
a board of directors Wright, not carry the same weight in a Court. 
The Courts do not exist. to tell directors how to run the companies 
which they control. The restriction 011 transfers is a means of 
preventing the trade rivals of Ilse company from acquiring shares 
in the company and of eNcluiling, those from membership who 
might be. undesirable members. ft is :den vir,luahln as a. means of 
keeping a family business under the control of the family and we 
do not, reconimend its removal. In citifies where the power to refuse 
to register transfers is used in an oppressive fashion the share-
holders concerned will bit given a further remedy if our sugges-
tions in paragraph 123 are adopted. 

or" T411NOBIT1ER 

123. In most of the small private companies which make up 
the great majority of companies registered in this country, the 
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sufficient. The notice convening the meeting should state that the 

resolution will be proposed as 11. special reeoliition. The minimum 

length of the notice convening the  intui ting should be 14 days, 

unless all the meodiers entitled to vote consent in writing to 

shorter notice. 

All.lnettN:SIENT 01,  Mcoritnii-i 

129. Resolutions passed at any adjourned meeting are in law 
regarded as having been passed on the day on which the original 

meeting was held. We recommend that every resolution should be 

deemed to have treed passed on the actual day when it was in fact 

passed. 

PROXIES 

130. There is nothing in the Companies Acts . dealing with 

proxies. Table A has clauses about them but the Articles of most 

companies provide. contrary to the Standard Articles in•  Table A, 

llist it shareholder can appoint as his proxy a fellow shareholder'  

It is often impossible for a minority shareholder to find 

iimong his fellow shareholders a proxy who in prepared to express 

his views. In many eases, the shareholder who wishes to appoint 

a proxy thinks that his professional adviser would he the person 

most suitable to represent hunk and best able to get a bearing. We. 

eousider that a company should not be allowed to impose restric-

tions on the persons who may be appointed proxies. 

131. We recommend that, notwithstanding anything in the 

Artieles of Association of a company, a member entitled to attend 

and vote at. a meeting of the company -  may appoint any person 

(whether it member of the company or not) as his proxy to attend 

and vote for him and that the proxy may speak at the meeting. 

Companies should be required to state in notices convening 

meetings that shareholders rutty appoint proxies (whether 

members of the company or not) to attend meetings on their 

behalf and to vote thereat. 

132. The efficacy of the provisions in relation to proxies is 

often reduced by a provision in the Articles of Association of the 

Company that documents appointing proxies must he handed in at 

the registered office of the company at least 48 hours before the 

meeting. 

133. We recommend that the Act should provide that 

notwithstanding anything in the Articles of Association of the 

Company. the documents appointing proxies may be handed in at 

arty time not less than 24 hours before the meeting, unless the day 

preceding the meeting be a Sunday or it public holiday, in which 

case the time should he 48 hours. 
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F1141-11) 	1\1 ANA(  il'';‘111' 	\ ATP: "MPANIES 

126. 	in1081. ;ill the cases UnolYing tradolent inititagetnent of 

companies which have come before the Courts in flit; 1:01 20 years 

have related to pri‘ate companies. Some of these "failures'  have 

have done great, Mullane LIP III(' CM IVIT I VOlititaCi01) of this 

country. We appreciate that it. is (1111.n:tilt In proillOte honesty by 

legislation. lit other parts of this Report we suggest alterations 

which will impose 	personal liability on directors and share- 

holders who have. taken part in fraudulent trading ittal our recom-

mendations relating lo debentures will, if accepted, reduce the 

number of come icieial frauds which are carried out by the issue of 

debentures at tt date suitable to the fraudulent purpose. The most 

potinit deterretit to company frauds is, however, the likelihood of 

erinniial prosecution and we recommend that in every case in 

which instances of fraud, fraudulent trading or breaches of the 

provisions of the Companies .lets collie. Lo the attention of any 

Court, the Judge or Justice should be obliged to send a report to 

the AttorneyL General for consideration by tutu and this obligation 

should appb whether an appeal front the decision of the Court in 

lodged or non We also recommend that all indictable, offences 

under the let should he prosecuted in tyre Central C6116118,1 Court. 

to many eases the institution of c•hilinal proceedings for offences 

against the Conipailies Acts is impost-61M.  IN:0111E1C there is a time 

limit on the proseelitions. We reeonimetid Ilea all time limits on 

prosecutions brought by the AtIorney-t leiter:1k the Minister for 

1 mliistry and Commerce or hi.  Itegistrar of Cimipanies for 

offences under the Companies Acts should be greatly extended 

awl we repeat our revonimendation that siihstainial minimum 

lines should he imposed for 	such offenses. 

M NT I Ntt S 

Seloaat, Rasontrrions. 

121. tinder the Companies .Acts certain resolutions are effec-

tive only if they are passed as special resolutioos. A special resolu- 

tion E•1111ill':4 1'0.11 II 	 : 	16 first the resolution moat be 

passed in a imL{erit■ ciinsistitin nI three-fourflis of the members 

present and ill the second 	 has hl 1M; confirmed by a simple 

majority of Ilee members present. 'f Ise second meeting,-  is usually 

forrunlit:, mill it is often diffieult In get a ninirimi 10 attend. If 

the r•solatiiiii has been passed by a three-fourths majority at the 

first meet Mg it is certain to be passed by a simple majority at the 

seemid meeting. The neeessity to  hold Iwo ineetirtgs causes delay 

and expense. 

12R. We recommend that a stieeial resolution should require 

one meeting curly and that at that meeting a majority of three-

fourtlis of the memlie •s entitled In vide who are present in person 

or by priory (where proxies ore allowed) and vote should he 
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VOTIND liY Nomiseee 

134. We have already referred to the common practice of 
having shares registered in the names of nominees. In many cases 
shares in a company are registered in the name of the nominee 
company of the bank of which the shareholder is a customer. If a 
nominee company holds shares for a number of shareholders, 
different instructions as to how the voting rights conferred by the 
shares are to be exercised may be given to the nominee company. 
There is doubt whether a shareholder may use some of his voting 
power in favour of a resolution and some of it against the same 
resolution and we suggest that the Act should provide that a share-
holder may, if he wishes, either when completing a proxy form or 
when voting himself on a poll at a meeting, direct that some of his 
votes should be cast for the resolution and some against it or may 
Use only some of the votes to which he is entitled. 

ANNUAL RBTURN AND ANNUAL GRNPIRAL MBETINO 

135. Section 26 of the Act of 1908 requires every company 
having a share capital to file an annual summary or return with 
the Registrar. This summary is to contain a list of all the persons 
who are members of the company and of those who have ceased to 
be members since the date of the last return. It must show the 
names, addresses and occupations of all the present and past 
members mentioned in the list and the number of shares held by 
each of the existing inembere and intuit contain a number of 
prescribed details relating to the. share capital of the company. 
The list of members is to he made up as of the fourteenth day after 
the first or only ordinary general meeting in the year. In the case 
of a public company, the return must include a balance sheet but 
need not contain a profit and loss account. The list of members 
and summary must be contained in a separate part of the Register 
of Members and a copy (signed by the Secretary) of both the list 
and summary must he filed within seven days after the expiry of 
the said fourteen day period. 

In the case of a public company, the preparation of an annual 
list of members is a laborious teak and is rarely inspected. The 
requirement that the list should show the occupatirms of the share-
holders iS unnecessary. We do not. see why the Register of 
-Members should contain the ha or members and the summary. 
We think that a cowrie!, should not he obliged to file the list or 
the annual summary in the year in which it is incorporated. 
We  recommend 

(a) A public company should be under liability to file a list of 
its members once in every five tears and in the interval 
between the filing of the last list and the date when the 
next list should be filed, the company should he obliged to 
file only an annual list showing the names of those who 
have ceased to be. members and of those who have become 
members and ally chimps-1 	the shareholdings. 
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(b) When all or any of the shares of a company have been 
converted into stock, it should be sufficient to show the 
amount of stock held by each member without showing 
the number of shares formerly held. 

(c) It should not he obligatory for the list to show the occupa-
tions of the shareholders. 

(d) If our recommendations in relation to the issue of shares 
at a discount he accepted, the animal summary should 
show the amount. of discount (if any) allowed on each 
issue. 

(e) The annual summary should show the total amount of debt 
due by the company in respect of all mortgages and 
charges, whether these are given in respect of property in 
the State or property outside the State. 

(f) The balance sheet which a public company is obliged to 
include in the summary should be a balance sheet prepared 
in accordance with the provisions of the Act and should be 
accompanied by a profit and loss account. 

(g) The requirement that the list of members in the summary 
should be contained in the Register of Members should be 
repealed. 

(h) The time within which the company is obliged to file the 
list and summary should he extended. Under the existing 
law, the company has a period of 21 days from the date 
upon which the ordinary general meeting is held, in which 
to prepare and file the eurriniary. It is difficult to prepare 
these documents in that time and the time prescribed by 
the Act (within which these have to be filed) is so short 
that the idea has become general that the list and 
summary may he filed when it is convenient to do so. We 
think that the list and summary should be filed within two 
calendar Months after the date of the holding of the first 
or only Ordinary general meeting in the year : the obliga-
tion to file the return should be rigorously enforced. 

(i) The company should not be required to file the list and 
summary in the year of its incorporation. 

If our recommendations in relation to the issue of shares of no 
par value be accepted, the section prescribing the contents of the 
summary will require revision as it should show the price at which 
these shares have been issued. 

136. Section 65 of the Act of 1908 requires every company to 
hold a general meeting in every calendar year and not more than 
15 months after the holding of the last preceding general meeting. 
As the requirement is to hold a general meeting in every calendar 

 



year, a continua) iiicorpuraled 	 has to hold a 
general Iltveting ill that }ear. \Ye think hut it would be sufficient 
if a ■•()Inpnny %very old1;„!cil In hold its fitat annual gene ral meeting 
within 18 inthithe ifs iecerporalien ;eel that it it iieFoR thin, it 
should 1101 he obliged hi held an annual seneral meeting in the 
year of its ilea:Ivor:itiun e iI Ilre folloyvine v ('II. 

tee. A laiiiipany elmuld he uldiged to  agate Ili the notice 
et trivenitig the annual sciirral meeting that the meeting iR the 
annual general meeting. .1 	of companies which are 
dormant dm nit hold anl eeneral merlins, The fact that en annual 
general meet Mg leis me been leld dries mitt thlit'lltql' the company 
front the ohligatien hi file the list and eltull1;11 	, hilt thin 
in runt generally kiioNyii. We inn& fled ;a sectinit sheold he inverted 
in the new Act providing-  that the list ;mil animal siminiary should 
be filed whet her an :tunnel general meeting law been held or not. 

DI l t KC TO 115 

138. limier the existing law. there is MI 1,bligation on a 
company to have directors or a secretary. We have already recom-
mended ilea evi,ry eompeny Rhoillel he obliged to have at least two 
directors mid a secretary who may, however, he hie iself a director. 

IT). tinder the Ilatikruptev tireland) Anietelment Act. 1872, 
anyone adjudieated bankrupt has certain legal disabilities until he 
obtaimi a certificate of conformity from the court. As a condition 
of the granting.  of a cert ificete ftf conformity, the p•rson adjudged 
bankrept must have paid a dividend of 10/- in the .-E on his debts 
or lutist satisfy the Cowl (hat his railtire to dim no was due to 
eirminstanees for which he should not justly he held responeible. 
or Lino induce his erielitors to pass n resolution that a certificate of 
con formit ,. he granted to him. In popular speech. an uneertificated 
bankrool IC lit Val'iattly rerl 	IIM Mil undischarged bankrript ' . 
Wn t tit 	it 	liMit'911141)10. that an inwertificratell bankrupt 
sturutsl be rallhited Iii  HO 	direch,r of or fitite part in or be 
concerned in the inanagem•nt of inty company without the 
perteiseiim of the I igh Court and we recommend that a person 
who bra been adjudieated n bankrupt. and who has not obtained 
certificate efeenfermity elnadd not he allowed to act as director of 
or hike part in or he ewe-elated in the management of any 
company Without the 1(eive of the High Court. The commercial 
cAmerctione bet weesi this reentry and Northern Ireland and 
between thie country and Greet Ilritnin are no chew that it can 
happen iliat palsies who are mulischarged bankrupts in one or 
other  a thus, jiiriedietious  eel its directers of eompaniret in thin 
Stalin aud WI' recommend that the prohibition ;waitd, mieeetifi. 
eated bankrupts Refitsg 	direelorn of or taking part or being 
concerned in 1111' management of companiee steed() he extended to 
persons who are endishareed bankrupts under bankruptcy pro-
ceedings in ;my part of Cheat firitain or Northern Ireland and that 

such persona should not he alinived to Piet tin directors of or take 
part or 11E' concerned in the inanagemetit of companies without the 
leave of the (Milt The Rection should provide for imprisonment or 
a large 11114• arm the penalty for. any breach of it. 

lin, We have already referred to the damage done by a 
number of recent company failures to tho commercial reputation 
of this ihlimlry. Ail of them feature brenelles of duty by the 
itirechire eetially associated with 	complete disregard of the 
requirements of the Companies Acts. We think it imperative that 
the Colitis should 111140 the wideet, powers to restraint IlernOUIS who 
ha ves been so involved from acting as directors of or taking part in 
the management of companies. The most effective remedy to 
protect the public and those dealing with companies from this type 
of conduct is to give the Courts power to debar a person from 
acting as a director or from being concerned in or taking part in 
the management of any company for a lengthy period. We are 
satisfied that it would not be sufficient to give this power to the 
Court only when a conviction has taken place or when the facts 
4•0116(' to the notice of the Court in a winding up. When.there are 
no assets available for, creditors, Court proCeedings for the 
windiog up of a company will probably not he taken. We ree,om-
mood that whenever it appears in the course of any proceeding 
before the High Court or Circuit Court that, any person, while 
acting as a director or officer of a company has been guilty of any 
fraud in relation to the cOMpaity or that any business of the 
company has been carried on with intent to defraud creditors or 
for any fraudident purpose whatever and whether each person is a 
party to the action or not and whether :inch preceedings are 
criminal or civil, the High Court or the Circuit Court should have 
power, on the application of any complainant, whether a party to 
the action or not, to make an Order that the person involved 
should not, without the have of the high Court, he a director of 
or in any way directly or indirectly he concerned in or take part in 
the management of a ennipany for such period its the Court 
Milking the Order thinks fit. 'flit' lielea made under the Act should 
prescribe that the Person applying For the Order should be obliged 
to give 10 days' notice of his intention to apply for the Order to 
the person against whom the Order is nought. A term of imprison-
ment or a substantial fine should be prescribed an the penalty for 
breach of any Ruch Order. 

141. The election or reedectinn of a number of directors is 
frequently carried out by rine resolution no that the shareholders 
are called on to elect or reject the number proposed for office. 
Some of those proposed may he denirable persons to elect and 
some may not, but the method of intention usually adopted deprives 
the shareholders of an opportunity to choose between those whom 
they wish to elect and those whom they wish to reject. We 
consider that any member should have the right to insist that the 
shareholders should vote on the election of each director individm 
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ally, unless all the shareholders present at the meeting 
unanimously agree to an omnibus resolution for the appointment 
of a number of directors. We recommend that a section be inserted 
in the new Act providing that at a general meeting of the company 
a resolution for the appointment of two or more persons as 
directors of the company by a single resolution shall not be made 
unless all those present at the meeting expressly consent to this 
being done. We have considered Section 183 of the British 
Companies Act, 1948, and we recommeild its adoption. 

FINANCIAL RELATIONS BETWEEN A COMPANY AND ITS 1.1tawroas 

142. Shareholders sometimes complain that the fees and 
salaries paid to directors are excessive. We do not think it possible 
to devise any method of measuring or controlling directors' fees or 
salaries. Our examination of the accounts of public companies 
incorporated in the State shows that normally the fees paid to 
their directors do not appear to be excessive. 

143. In recent years the practice has grown of subsidiary 
companies paying remuneration to the directors which is not dis-
closed in the accounts of the parent company. We consider that 
the shareholders are entitled to the fullest information about the 
fees and salaries paid to the directors and, in the section of this 
report dealing with accounts, we recommend that the accounts of 
every public company shall disclose the amount of fees, salaries 
and other remuneration paid to the directors of the company and 
of its subsidiaries, if any. 

144. Loans to directors and officers of the company present a 
difficult problem. If a loan be made without interest (as it often 
is) a benefit is given to the director at the expense of the share-
holders. There are objections also to the company giving 
guarantees in connection with loans to its directors or officers. We 
have considered a "mintier of possible provisions to deal with the 
problem. One suggestion is that all loans made by a company to 
its directors or officers should require the approval of a general 
meeting of the company. A second suggestion is that the Act 
should prohibit all loans to directors of the company or, if the com-
pany is a subsidiary company, all loans by the parent company. 
This second suggestion found favour with the members of the 
Cohen Committee, except in the ease of an exempt private com-
pany. A third suggestion is that all loans made by a company to 
its directors or officers should curry interest at a minimum rate to 
be. specified in the Act. We recommend in a later part of this 
Report that the accounts of a company should give detailed 
information shout loans made to directors and other officers of the 
company. We do not favour a general prohibition of such loans, - as 
it could be easily evaded by making the loan to some relative of 
the director or in other ways. 

145, We have come to the conclusion that the practice of 
companies making loans to their directors and officers is so 
frequent, especially in the case of private companies, that we 
should not recommend its prohibition. The necessity to get the 
approval of the shareholders to such a loan would niake the 
iiiiiiiiiiistration of the affairs of a company cumbersome and, in the 
case of a public• company, the expense of summoning general 
meetings is considerable. The suggestion that every loan by a 
company to a director should carry interest at a specified minimum 
rate is attractive, but it could he evaded so easily that we do not 
recommend it. We are convinced that elaborate provisions and 
safeguards which are easily evaded bring the law into disrepute. 
We do not, accordingly, recommend any provisions relating to 
loans by companies to directors other than the requirement that 
these should be fully disclosed in the accounts. 

146. The payment of directors' remuneration free of income 
lax or calculated by a reference to the amount of their income tax 
or the standard rate of income tax has been condemned by the 
Wrenbury Committee. and by the Cohen Committee. The objec-
tions to such a contract are numerous and we recommend that the 
practice should be prohibited. We have considered Section 189 of 
the British Companies' Act, 1948, and we recommend its 
adoption. 

147. When one company is being taken over by another di' 
when the undertaking of a company is being purchased, the 
arrangement between the shareholders whose shares are being 
purchased and the purchaser is generally negotiated by the 
directors of the two companies. II all the shares of a company are 
being purchased, the directors will usually be required to retire 
from office and the bargain between the parties usually provides 
for the payment to them of compensation for loss of office either 
by the company of which they were directors or by the purchasers. 
We consider that there should not be any restriction on the pay-
ment to a d irecto?' of 'eompen nation for toes of office or as considera-
tion for his retireiiiitit trorti office as a director, provided that this 
is disclosed to the members of the company and is approved by the 
company in general meeting. We recommend that Section 146 of 
the Companies Act (Northern Ireland), 1932, should be adopted. 

148. The right of a director to take part in the discussion of or 
to vote on a contract or transaction with the company in which he 
is personally interested is usually regulated by the Articles of 
Association. When the company has shares which are quoted on 
the Stock Exchange, the Articles prohibit the director from voting 
on such an arrangement or transaction. Modern Articles of 
Association of a private company require the director to disclose 
his interest to his fellow directors, but allow him to vote. We 
think it would be desirable that an obligation should be imposed 
on all directors who are in any way interested in a contract or 
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trensection ny 	the isenpuniuN ter disc loee the maim,  of their 
interest al in lumeting of the directors it the rioupany, 
advantage of imposing such an III-dig:Ilion by legislat inn is that the 
failure to carry out the obligation ilre(1111W'■rill (SireM• and we think 
tient this is desnirahle, 

119. The infermal ion which a director gets as dire•tor rrinkee 
it possible for him le deal profitabb in the coinpumti . 14 Rilltreg. The 
feel that ingot inn lime unre 	for the purchase of  ate com- 
pany's shares will become known iii him b(1.01'4e, the shareholders 
heroine a nv a.re of it. A director wlio makes profits by the use of 
ilifOrtilatiOlt which he has ehlaineid as a director is acting in a 
disreputable and, probably. dishonest fashion. This method of 
making profits is -made easier lr) the practice of registering shares 
in the mimes of nominees. We de not recommend that tire regis-
tration of shares in the names of nominees should be prohibited, 
hot dye think it necessary to prescribe some safeguard against 
directors taking advantage of coot-bleu' int information which they 
have obtained as directors. We have considered a. number of 
suggest ions and we think that in obligoirm shook! he. Imposed on 
all directors lo disclose to the heard of the company their holdings 
of arid dealings in tire shares and debentures of the company and 
of its subsidiaries and parent company. This obligation should 
extend to shares or debentures which are held in trust for the 
director on- whirli are held by his wife or of which he has any right 
to become the liolder. 1 n Fl4mie cungcR, all the directors of a company 
may he the tiominees or agents of the principal shareholder who is 
not a director and, accordingly, provision should be made that in 
this rase the term a "director —  is to include a person in accordance 
with whose directions or instructions the directors of a company 
inns accustomed to net. The ieformation dincloged by each director 
to the hoard of the company unbent his holdings and dealings in 
the (seer ny's shares and debentures should be entered by the 
company in a. register to he called the "Ilegister of Directors'  
Shareholdings", which every n-ou rpain should he obliged to keep. 
This register Should he open to the inspection of any member of 
the company for throe weeks before the cornpany'a atinenl general 
meeting and for three days after the date upon which the annual 
general meeting is held and the Court should he given power to 
compel an inspection of the register, The obligation to keep this 
register should not apply to a company in which all the share-
holders are directors. 

150. It has become standard practice in the drafting of Articles 
of Aenocial ion to provide that a. director is entitled to be indemni-
fied by the company against all costs, !owns and expenses which 
he may incur he reason of any act done by him as a director or in 
discharge of his duties and that he is not to he liable to the com-
pany for anything which he does unless it happens through his 
wilful Mardt or dishonesty. We are satisfied that the majority of 
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those who become, inembers of companies do not realise the wide 
degree of protection which this gi ven Iii directors. The share-
holders are entitled to expect that those who ;net, an directors will 
possess some degree of prudence and care.. The Articles of Aseocia-
lion of a comprtn:n are a contract hetween the members, but, like 
so many other veal-acts inn the modern world, the contracting 
parties more often that not do not read them and the importance 
of this wide exempting clause is realised only when the loss has 
licciarred. \\e recommend (hat amy contract or provision, whether 
inn the company's Articles of Association or otherwise, whereby a 
director, mall:tor or other officer of the company is to bus indemni-
fied against or excused from the liability which attaches to him 
under the general law of negligence or breach of duty or breach of 
trust or eontraet should he declared void. As a corollary to this, 
we suggest that. the power of the Court (now contained in Section 
279 of the Act of 1908) to relieve directors from liability for 
negligence or breach of trust or dirty should be extended. 

151. Our recommendations in relation to fraudulent trading by 
the directors of the company will be found in the section of this 
Ileport dealing with winding up. We have already recommended 
in the section of this Report dealing with private companies that 
an obligation should be imposed on every Court to make a report 
Lo the Attorney General when it appears by evidence given in the 
Court that the provisions of the Companies Act have not been 
ohserved or that there lens been breach of any obligations or 
dirties imposed on directors or other persons in connection with 
the company. 

162. It may he that methods will he found of evading the 
obligations which we suggest should be imposed on directors. Any-
thing which tends to impress on directors that they are trustees 
for the shareholders and that the position of trustee calls for 
qualities of prudence, honesty and personal integrity is to he 
encouraged, On the other hand, it is right that we should say that 
we have been impressed by the general high level of probity in the 
conduct of companies in this country. 

MORTGAGES AND DEBENTURES 

153, Section 93 of the Act of 1908 provides that five types of 
inortgnges or charges created by a company meet be registered in 
the Companiea Registration Office within 21 days after their 
execution if they are to confer any priority. if such a mortgage or 
charge is not registered, it is void against the liquidator and any 
creditor of the compney in so far as it gives any security on the 
company's property or endertnining, There are other types of 
mortgages and charges which have become important in recent 
yearn and which should be registered for the protection of the 
creditors of the eornpnny. A charge given by a company on calls 
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made but not paid, a charge on a ship or any share in a ship and 
charge on the goodwill of a compauy should require registration. 
We have considered the ease of charges or pledges of goods in bond 
or bonded stores by the deposit of documents of title or bond 
receipts but we are satisfied tbat registration of such charges or 
pledges would be multi') (misals and would interfere with a long 
and recognised trade practice. Patents and trade marks are au 
important item in the assets and property of a company and a 
practice of giving charges on these has developed, We recommend 
that a charge created by a company on a patent or on a licence 
under a patent, or on a trade mark should require registration 
within 21 days after execution, and that failure to register any of 
these within that tune should render the charges void against the 
liquidator and any creditor of the company in so far as they confer 
any priority. 

154. The Judgment Mortgage Act, 1850, created a form of 
security peculiar to Ireland. A creditor who has recovered judg-
ment for a stun of money may-  convert the judgment into a 
mortgage affecting any lands owned by the debtor. A creditor who 
carries out the formalities prescribed by the Act is given the same 
powers, rights and remedies as if the lands had been mortgaged 
to him by deed. A judgment creditor who wishes to convert the 
judgment which he has obtained into a mortgage meet file in the 
Court in which he obtained judgment an affidavit, containing the 
matters prescribed by the Act of 1850 and must, in addition, 
register an office copy of this affidavit in the Registry of Deeds. 
When the title to the lands to be affected by the mortgage has 
been registered under the Registration of Title Act, 1891., the 
copy affidavit has to he registered in the Registration of Title Act 
Office and not, in the. Registry of Deeds. tinder the existing law 
all the mortgages and charges which have to he registered in the 
Companies Registration Office are mortgages and charges created 
deliberately by the company. A judgme.n1 mortgage, however, is 
not. created by the company and the compani ina.y be unaware 
that a judgment against it has been converted into a mortgage. 
We consider that a strong ease for the registration of judgment 
mortgages in the Companies Registration Office has been estab-
lished. We recommend that a section should be inserted in the 
new Act requiring every creditor who converts a. judgment 
obtained by him against a company into a judgment mortgage to 
present a ropy of the affidavit, by which the pidgment mortgage 
was created tan the Compank`A lleg,istration Office within 21 days 
after this affidavit has been filed in the Court in which the judg-
ment, was obtained, and the Registrar of Companies should enter 
the judgment mortgage in the Register of Charges kept in the 
Companies Registration Office. 

155. If n company' agrees to purchase property Which is subject 
In a mortgage or charge, the agreement for sale may provide that 

58 

the vendor is selling the property subject to the mortgage, and 
that the purchasing company is to assume liability for repayment 
of the mortgage. Under the existing law, such a mortgage or 
charge does not require registration in the Companies Registration 
Office because t he mortgage was not. created by the company. The 
Register of Charges kept in the Compauies Registration Office 
may, therefore, be misleading to a creditor as mortgages and 
charges which affect the property of the company may not be 
shown in it. When a company acquires property which is subject 
to a charge of such a type that if it had been created by the com-
pany after the acquisition of the property it would have been 
required by the Act to be registered, the company should be 
obliged t.o register the charge in the Companies Registration Office 
within 21 days after the date upon which the property was 
conveyed to the company. The result of non-registration of a 
mortgage or charge of the type specified in Section 93 of the Act 
of 1908 is to make it void against the liquidator and any creditor 
of the company. If property subject to a valid mortgage or charge 
is acquired by a company, it would be highly illogical and unjust 
that the charge should he invalidated by the omission on the part 
of the company to register it with the Registrar of Companies. We 
recommend that the failure by a company to register a charge 
subject to which it acquired property should not invalidate the 
charge but, should be an offence under the Act. This provision 
should, however, not extend to transactions prior to the passing of 
the Act. 

156. The time within which the mortgages and charges 
referred to in Section 93 have to be registered is 21 days from the 
date of the creation of the mortgage. The High Court has power 
to extend the time for registration when the failure to register was 
due t.o inadvertence or other sufficient cause : a considerable num-
ber of applications to extend the time for registration have to be 
made. Some of these applications were made necessary by the re-
fusal of the officials in the Companies Registration Office to accept 
for registration any mortgage unless it had first been adjudged 
duly stamped by, tiles Revenue Commissioners. The adjudication 
or a document as duly stamped frequently requires considerable 
time, especially nowadays, when there are so many points for 
inquiry by the Stamp Office. The practice of requiring a mortgage 
presented for registration in the Companies Registration Office to 
be adjudged duly stamped has now been discontinued. We wish 
to emphasise Host dormrieni.e presented for registration as mort-
gages or charges should be accepted for registration without 
requiring them to be adjudged duly stamped and that the interests 
of the Revenue can be adequately safeguarded by obtaining from 
the solicitor presenting the document for registration a personal 
undertaking that the document will he submitted for adjudication 
and that all the stamp duties payable on it will be paid. The failure 
to register a mortage or charge created by a company within 21 
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days is invariably due to inadvertence on the part of the lenders 
professions-I advisers and as the application to the Court involves 
delay and experiee we have given much consideration to auggea-
lions for a change in this tiepect of I he law. We think that the 
duty of deciding whether a case had been made out for the. exten-
sion of the lime for regietration of a mortgage or charge should 
not he imposed on the Registrar of Companies, I is essential that 
a mortgage (Touted by a company eleuild be registered in the 
shortest possible tinny, so that those dealing with the (limp ny will 
be aware that there is a secured creditor who will fake precedence 
over them. We do nit recommend any extension of the time for 
regietration of 'menages created by a company. While the 
present system for obtaining an extension of time has many dis-
advantages (disadvantage(' which have been forcibly pointed out 
by the judges who deal with these applientiona). we 1"anaOt reCOlia-
mend any reforms er changes which would improve the present 
position. 

157. Section 101 of the Art of 1908 gives in company power to 
re-issue debentures which have been redeemed by the company. 
We think that this Section was drafted primarily to deal with one 
of the methods by which companies incorporated in England gave 
security to their hankers. companies frequently give security to 
their bankers by depositing debentures for a Specific RUM with 
them, and it was important to provide that these debentures 
should not cease to he effective as security if the company's 
account with the bank came into credit. 'It is also in common and 
even more frequent practice for the hank to take a deed of charge 
from the company which is seeking arcommodation, by which 
some of its property is specifically mortgaged to the hank and a 
floating charge on the rest of the company's property is created, 
Whatever he the explanation, Section 101 of the Act of 1908 has 
been the cause of debate since the Act was passed. We have 
discussed it on it number of occasions and acute differences of 
opinion as to its meaning have become apparent. We recommend 
that it should be amended so that it will be made clear that a 
company may re-issue debentures which have been redeemed 
unless by special resolution or by entry of satisfaction at the 
Companies Registration Office or otherwise the company has done 
some act cancelling the debentures, that the re-issued debentures 
should have the smite priorities as if they had never been redeemed 
and that the practice of transferring the debentures to a nominee 
of the company to keep them alive fro that they could he re-issued 
in the future (a practice which was referred to in The Revenue 
Commi.esioners v. Switzer if Co., Ltd., 1915 I,It. 378) should be 
rendered unnecessary by a. provision that a transfer to a nominee 
should not he necessary to keep debentures alive. 

15R. Section 212 of the Act of 1908 provides that when a 
company is being wound up. a floating charge on the property of 
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the company created within throb months from the commence-
ment of the winding up is to be invalid except in relation to any 
moneys paid to the company at the time of or subsequently to the 
creation of the charge, together with interest thereon. A director 
or creditor may get priority for a debt which has already been 
incurred by getting a debenture from the company when it seems 
likely that the company will go into liquidation in the near future. 
We consider that the period of three months referred to in the 
section is much too short and that the period of 3 months should 
he extended to .12 months when the debenture is given to a 
director or to any member of the company or to a director or 
member of the company's holding company or to the wife of a 
director or member or to any nominee of or trustee for such 
director or member or his wife. The period of 8 months should be 
extended to 6 months in every other case. 

t59. A method of evading Section 212 of the Act of 1908 has 
been used on it number of occasions. A director who has advanced 
looney to a company without getting a debenture secured by a 
(lording charge arranges with the company, when a winding up is 
imminent, that the company a ill repay the advance to him, that 
he will make a new advance of the Barrie amount to the company 
and that the. new advance will be secured by a floating charge. 
Such a floating charge would not scent to be invalid as money is 
paid to the company at the time of the creation of the floating 
charge. We recommend that such a charge should be declared' to 
be invalid. 

1110. Section 212 provides that the charge is invalid except in 
relation to moneys paid to the Min parq at the time of or anbse,- 
quently to its creation. Does this mean that in relation to monies 
advanced prior to the creation of the charge it becomes wholly 
invalid or becomes invalid in so far only as it confers security? 
The personal liability of a receiver appointed under such a charge' 
before the company goes into liquidation depends upon whether it 
is wholly or partly invalid. If it he wholly invalid, the receiver 
who has acted tone, fide may be personally liable to the liquidator 
for all the monits he has received arid may not be entitled to 
credit for the monies he has paid. We recommend that the section 
he redrafted to make it clear that the charge is invalid in so far as 
it conifers security only and that anything done bonn fide under 
the charge should not be affected by the subsequent liquidation of 
the company. 

161. The combined effect of Sections 107 and 209 of the Act 
of 1905 is that some debts of the company have to be paid in 
priority to the claims of the debenture holders when a receiver is 
appointed, or when the debenture holders take possession of any 
property comprised in the charge. The effect of these sections was 
discussed by the Supreme Court in IlleIntosh 4f Co. , Ltd., v. 
Thompson f Co. (Carriers), LW.. 11132 T.R. 45 and 1034 I.R. 832. 
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The preference given to sonic debts, particularly those due to 
the State, in a winding up of a coin 	a} is discussed in the later 
part of this Report dealing with Winding-up. In this part of the 
Report it is sufficient to recommend that the priority given to the 
State for one year's tax over the holders of debentures should be 
repealed and the priority given by ti,.etion 38, soh-section 2 of the 
Finance Act, 1924, to debts due to the Central Fund over simple 
contract creditors of the company produces serious injustice and 
great hardship to creditors of the vompany. We do not know of any 
legal principle by which this remarkable precedence given to 
debts due to the Central Fend can he justified. The history of this 
priority has been dealt with by Mr. Justice Kingranill Moore in 
The Irish 	Inplitynrs' rlfrtiout 1 nsurance 	ssociatinn 1955 LB, 
176, where the origin of the privilege is traced to the position of 
legal pre-eminence of the British King, Section 38, sub-section 2 
of the Finance Act. 1924, attached this privilege to monies due to 
the Central Fund. 

it filehlIVERS AND MANAGKRS 

162. A receiver for debenture holders may be appointed over 
the assets and undertaking of a company under the powers con-
tained in the itehenture deed or as a result of an application to 
the Court. The Act of 1908 provides that notice of the appoint-
ment. of a receiver has to be given to the Itegiatrar of Companies 
within 7 days of the appointment arid that any receiver who has 
beet' appointed under the bowers in any instrument and who has 
taken jiossession of property of the company is to file in each half 
year with the -Registrar an abstract of his reeeipte and liaymente 
while he remains ill possession. A receiver appeinted by the Court 
accounts in such rummer as the Court directs nod obt a ins his 
discharge from the Court. 

163, There are no restrictions on the pertains who may he 
appointed receivers over the property and assets of a company and 
as the receiver 11:18 wide powers. for the exercise of which he may 
be personally accountable, we think it highly undesirable that a 
body corporate should he appointed to act as receiver by a deben-
ture holder, Substantial objections exist also to the appointment 
of persons as receivers who are imeettifieated iniinkrkipts under the 
bankruptcy laws of this State or who are midischarged bankrupts 
under the bankruptcy code in (;react Britain. We recommend, 
accordingly, that there should be an absolute prohibition on the 
appoinhnie.nt of a holy corporate or of an sincertifieattal or undis-
charged bankrupt as receiver or manager over the assets and 
property of any company. We have already recommended that un-
certificated or undischarged bankrupts should not he eligible to he 
appointed directors of a company and raven greater objections exist 
to such persons as receivers. 

164. We have received a number of complaints about the 
difficulty which creditors of a company have in obtaining informa-
tion about the financial position of the company when a receiver 
has been appointed over its assets. A receiver who is appointed by 
the debenture holders deals with the assets of the company in the 
interests of the debenture holders only ; the creditors of the 
company have, however, a direct interest in the way in which he 
performs his duties as the only fund from which they can obtain 
payment of their debts is the surplus which remains after the 
assets have been realised and the claims of the debenture holders 
satisfied in full. A creditor may obtain an order for the winding up 
of the company, but the receiver is entitled to remain in possession 
of the assets of the company and to dispose of them after such a 
Winding-up Order has been made. The price at which the receiver 
can so sell cannot be challenged unless bad faith or negligence 
amounting to bad faith can be proved. Moreover, the creditors 
have no control over the remuneration of the receiver and as this 
is payable out of the assets of the company, the payment of 
excessive remuneration reduces the amount which the creditors 
will receive. 

165. We have recommended that private companies should 
not be obliged to tile their balance sheets and profit and loss 
accounts for public inspection. We consider, however, that an 
obligation should he imposed on every receiver and manager 
appointed over the assets of a private company to file with the 
Registrar of Companies it copy of the last balance sheet and profit 
and loss account of the company made up before his appointment, 
The abstract of receipts and payments which the receiver is 
obliged to file does not give sufficient information to the creditors, 
and we consider that in receiver appointed by the holders of any 
deheutures of the company should he obliged to file for public 
inspection a statement as to the affairs of the company over which 
he has been appointed receiver. This statement should show the 
company's assets, debts and liabilities at the date of the appoint-
ment of the receiver, the names and addresses of its creditors, the 
securities held by them respectively, the dates when the securities 
were given and any other information which may he prescribed 
either by statutory instrument made by the Minister for Industry 
and Commerce or by the rules made under the Act. This state-
ment should be prepared by the directors and secretary of the 
company over which the receiver has been appointed. They should 
he required to prepare it. within 28 days after the receiver has 
notified them of his appointment and to send it to him. Where 
necessary, the receiver should he under obligation to afford them 
access to the books of the company (if in his possession) for the 
purpose of preparing such statement. There should be power to 
the Court to extend this time in a case in which difficulty arises. 

166. A liquidator in a voluntary winding up may apply to the 
Court for directions as to the mode in which he is to carry out his 
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duties or for the approval of (lie Cowl of any step to be taken by 
hint. A receiver iippiiiiited In &beehive holders cannot do this 
and we are aware I hat the abeenee of seek' a jurisdictioir is embar-
rassing for receivers. We recommend that it receiver or manager 
of the property of a rnrripi u 	who is appointed under the powers 
contained in a. debenture deed should he given the right to apply 
to the tligh Court for directions in relatioo to any particular 
matter arising in ciinnection with the performance of his duties as 
receiver. 

lb7. It is i'mp'ortant that all those dealing with a. company.  

over the ■Ifi844(4 and properly of which a receiver has been 
appointed should he infornied of the appointment of the receiver. 
We recommend that every invoice, order for goods or business 
letter issued by or on behalf of a company over the assets of which 
a receiver has been appointed should contain a statement that a 
receiver has been appointed. 

168. A receiver appointed by the Court is personally liable in 
respect of orders given by him unless be stipulates that he is not 
to he personally liable. Such a receiver appointed by the Court has 
a right to indemnity out of the assets of the company in respect of 
any liabilities which he incurs and the Court is careful to ensure 
that the receiver is fully indemnified. A receiver appointed by 
debenture. holders without the assistance of the Court is invariably 
the agent of the company over which he has been appointed. As 
the receiver is not the agent of the debentore holders, they cannot 
be made liable for goods which he has ordered or liabilities which 
he has incurred, and as he orders goods and Mears liabilities in the 
uame of the company over which he has been appointed and not 
in his own 	he 18 not personally responsible for debts which 
lie Ulcers unless the creditor is astute enough to insist on the 
receiver ordering the gnarls in his own name. This leads to the 
remarkable position that Ilse receiver may order goods and may 
sell them at a profit and t be fa-tweeds of sale are used to satisfy the 
debenture debt while the persoes ■yho supply the goods are post-
poned to the claim or thi debent ore holders, We strongly recom-
mend that a receiver, however appointed, should be made person-

. ally liable oe ini∎  contracts; mitered into hy Into subsequent to his 
appointment , whether these 'outruns were in:ide in the name of 
1114. ronipahm liter which lie was appointed re4TIVCV or in his own 
name unless lei expressly stipulates that he is out personally liable, 

tee. We have  already indicated that the creditors and share-
holders it n eemparti have no control over the amount of the 
receiver's nimuneratioe. We vonsider that the Court should be 
given power to fix the aliment to he paid as remuneration to any 
receiver appointed without the assistance of the Court, and that 
this power should be exercisable even when the remuneration of 
the receiver has liven fixed he the deed appointing bin. The 

64 

section should provide that the application to fix the remuneration 
may be made either by the liquidator of the company (if it is in 
liquidation) or by any creditor or shareholder of the company. 

ACCOUNTS 

170. The Act of 1862, which was the first general Companies 
Act, did not contain compulsory provisions in relation to audit or 

The Act of 1908 provides that in the case of public 
companies a statement in the form of it balance sheet audited by 
the company's auditors is to be included in the annual summary. 

statement or balance sheet is to show the share capital, 
liabilities and assets of the company, and the general nature of 
those liabilities and assets, and is to show how the value of the 
fixed assets has been arrived at. This balance sheet need not be 
aecompanied by a statement of profit and loss, Section 118 of the 
Act of 1908 requires the auditors of the company to make a report 
to the shareholders on the accounts examined by them and on 
every balance sheet, and the report has to state 'Whether the 
auditors have obtained all the information and explanations which 
they require and whether, in their opinion, the balance sheet is 
drawn up so as to show a true and correct view of the state of the 
company's affairs as shown by the books of the company. These 
scanty provisions have been the subject of severe ctitinisna. 
Unfortunately, while there is general agreement that company 
law must be changed so as to impose on compani'es an obligation 
to prepare more detailed accounts, the nature, function acid 
contents of these accounts have been the subject of a great 
dilfere.nce of opinion and prolonged controversy between our 
members and also between the various persons who have given 
evidence to us or who have made written submissions. The 
principal argument used in Great Britain in support of more 
detailed accounts hats always been the existence (real or alleged) 
of "secret" . 

'that  
"hidden'.  reserves. We wish to emphasise again 

our conviction that economic conditions in this country and in 
Great Britain ate very different and that therd is no valid argu-
ment for enieting similar provisions in this country. 

171. Under the existing law there is no obligation on a com-
pany or on its directors to keep proper accounts, proper records or 
proper books of account. The result is that in many small com-
panies the hooks which are kept give no information about the 
limiiness of the company iind in some cases, particularly when a 
winding-up is imminent, the hooks have been kept or not kept 
with the object of concealing the transactions of the company. We 
consider that every company should be obliged to keep such books 
of account and records as are reasonably necessary to give a true 
and fair view of the state of the company's affairs and to explain its 
transactions. It is impossible to specify what books or what system 
of bookkeeping Should be adopted as the practice varies widely 
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and the nature of the company's imeinesie determines the type and 
number of books which should be kept. We consider, however, 
that the books of account which a compatiy should be obliged to 
keep should disclose as a minimum all sums of money received and 
expended by the company, the matters in respect of which the 
receipts and expenditure have taken place, all sales and purchases 
of goods and services by the company, and the assets and liabilities 
of the company. In many compulsory liquidations, the liquidator 
appointed by the Court has been unable to obtain information in 
relation to the transactions of the company because of the absence 
of books of account or the misleading entries made in them. We 
consider it a matter of public importance that every director and 
the secretary of a company should be obliged to ensure that the 
company is keeping the necessary books of account, and that the 
punishment for failure to comply with this obligation should be a 
substantial minimum fine and a term of imprisonment if the 
Court is satisfied that the (an iesion was wilful. 

172. The Act of 1.1)08 does not impose on the directors of a 
company an obligation to have a profit and loss account of the 
company prepared or to send a balance sheet or profit and loss 
account to the shareholders. Article 106 of Table A in the Act of 
11108 (when it or corresponding provisions apply to the company) 
requires the directors, once at least in every year, to submit to a 
general meeting of the company a profit and loss account for the 
period since the last account. This profit and loss account is to be 
made up to a date not more than six months before such meeting. 
Article 107 of Table A provides that a balance sheet is to be made 
up in every year and submitted to it general meeting of the com-
pany. It has also to be made up to a date not more than six months 
before such meeting. This balance sheet is to be accompanied by a 
report of the directors as to the state of the company's affairs and 
the amount which they recommend should be paid as dividend and 
the amount which they propose to carry to a reserve fund. We 
consider that the provisions of Articlea 106 and 107 of Table A 
should be incorporated as a matter of obligation in the new Act 
and that the directors should be obliged to have a profit and loss 
account and a balance sheet prepared and submitted to a general 
meeting of the •ompany in every calendar year and that the 
balance sheet and profit and lofts account should he made up to a 
date not more than nine months before the date of the meeting. A 
copy of this balance sheet rind profit and loss account should be 
sent to each ahareholder entitled to receive notice of the meeting 
with the notice enlivening the meeting and should be sent to every 
other shareholder and every debenture holder at least one week 
before the date fixed for the nieeting. In the case of a company not 
trading for profit, an income and expenditure account and a 
balance sheet elionld be prepared and sent. 

173. The amount of information given by the accounts of 
companies incorporated ill this State varies considerably. We are  

satisfied, however, that the accounts issued by the directors of 
very many companies do not give sufficient or sufficiently detailed 
information to the shareholders. We are of opinion that the 
position of auditors would be etrengthened if the Act laid down a 
minimum amount of information to he disclosed by all balance 
sheets and profit and loss accounts. We are satisfied that it is 
necessary to prescribe by legislation a tilitliMUM amount of 
information to be disclosed by the balance sheets and profit and 
loss accounts. We accept with considerable reluctance the view 
that the new Act must prescribe the minimum amount of informa-
tion which should he disclosed. We have adopted the principle that 
the amount of information which should be disclosed is that 
reasonably raquired by the shareholders and creditors to enable 
them to form a correct judgment of the way in which the directors 
have managed the company and the solvency of the company. We 
have not accepted the suggestion made to us that the accounts of 
every company should he prepared in such a manner that they will 
disclose details of turnover and the expenses of production, sale, 
distribution and management. Information required for general 
economic purposes, for wage negotiations or for the fixing of 
prices or profit margins should ho obtained through the various 
Statistics Acts and not through the machinery of the Companies 
Acts. The purpose of a company's accounts is to give information 
to shareholders and creditors in a form which they will readily 
understand, hut, in this, as in so many other matters, too much 
information may be as misleading as too little. 

BALANCE SHEET 

174. Misconceptions about the function and nature of a 
balance sheet are widespread. It is not intended to show the net 
value of a business or undertaking at any particular date or the 
present realisable value of the land, buildings, plant, machinery 
and good-will owned by the company. It is not intended to show 
the surplus of the assets over the liabilities, so as to enable a 
valuation of shares to be made. Its function is to ehow the share 
capital, reserves and liabilities of a company at the date at which 
it is prepared and the way in which the monies representing them 
are distributed between the several types of assets. It is a docu-
ment showing historically the way in which the assets of the 
company have been dealt with. It is not intended to be the basis 
of an up-to-date valuation of the company. If the balance sheet 
were intended to give a basis for a valuation of the net assets or the 
net worth of the undertaking of the company, it would be neces-
sary to make frequent valuations of the assets and the difficulty of 
making a market valuation of items such as good-will and the 
benefit of pending contracts is very great and, indeed, very often 
insuperable. 

175. It balance sheet should give as a minimum, the inforrna-
tion and detail which we now proceed to specify. 
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The authorised altar(' enpilal, issued share capital., 
liabilities and aStietS 111n1 the geeerAd nature of the 

and assets should be shown. It should also show 
whether any part of the issued capital consteting of 
redeemable preference shares has keen issued and whether 
any shares of no par %tam: forming part of the capital have 
been issued, and if they have, the price of issue. it should 
also show the amount sanding to the credit of the share 
premium ;teianlist and the ;Amount of any redeemed deben-
tures which the company has power to re-issue. 

Separate figures Should he given for (i) the preliminary 
expenses, (ii) expenses incurred 	connection with auy 
issue of share capital or debentures, (hi) stints paid by way 
of commission in respect of any shares or debentures, 
(ivy sums allowed as diactemt in reepeet of any debentures 
and (v) the Aueount of any (hi:tomtit allowed on any issue 
of shares at a disconet. The obligation in the ease of (i) 
and (ii) Fillonld end once the expellees have been written 
off. 

C. The reserves, provisiotia, liabilities and fixed and current 
assets should be classified wider appropriate headings and 
the method or basis ref valuation (i.e. cost or otherwise) 
used to arrive at the amount of Ow value of the fixed and 
current W-W(5 elinold he anted. 

1). Separate figures should be given for the ;Aggregate amount 
of the cninpany's investments, for the amount (until 
written off) of the good-wilt and patents aud trade marks. 
for outatandilig Items made to employees to enable them to 
pureletee aharea in the capital of the COMpLny, for out-
standing leavers to directors, for the total title:met of out-
stamina; advances made by banks to the company: and for 
the net aliment required for the payment of any dividend 
which it is recominemled should be made. Separate figures 
hi respect of the company's investments should be given 
sn ;te to distinguish the amount invested in shares which 
are dealt in on It stock exchange in the State from shares 
which are not so dealt in and loans Ion& by the company 
to any of 	,subsidiaries should be shown separately. 

,•..,ea l enea  ,,r any charge on the aSHVER of the company 
to eecure the liabilities of the eompany or of any other 
eempany 11r' pprsorrS ;11141 lisp ;lumina seeerert, gind the  
general nature of any ontetanding emit:Me:01d liabilities 
should he stitovie 

it". There should be a note un t.ln balance sheet disclosing the 
;Ipproximitte amount of outstanding capital commitments. 

68 

(1. A balance sheet should also give for each item in it the 
corresponding amounts in the balance sheet prepared to 
show the position of the company at the end of the 
immediately preceding financial year. This obligation 
should not, however, apply to the first balance sheet 
prepared after the date of the commencement of this 

17(i. We do not consider it advisable to recommend the 
uniform adoption of any method of arriving of the value of anu 
fixed or cerrent assets. The most noted method adopted is to tido,  

the difference between the cost of the asset (or, if it stands in Ike 
company's books at a valuation, the amount of the valuation) and 
the, total amount provided or written off since the date of acquisi-
tion for depreciation or diminution in value. Other methods, how-
ever, exist and we consider that the important matter is that the. 
method used to arrive at the amount or value of the fixed assets 
under each heading should he stated. 

171. When the company has subsidiaries the problem of 
consolidated or group accounts arises and we deal with this 
stibseci uentiy. 

PROFIT AND LOSS ACCOUNT 

175, The profit and loss account should show as a minimum : 

A. the amount charged to revenue for depreciation, renewals 
or diminution in value of fixed assets: 

B. the amount of the interest paid on the company's 
debentures: 

the amount of the charge or provision for taxation; 

l). the amount (if any) which it is proposed to set aside to or 
withdraw from the reserves; 

E. the amount provided for the redemption of share capital 
and loans; 

F. the gross amount of income from investments; 

G. the aggregate amount of the directors' emoluments, 
distinguishing between emoluments in respect of services 
as members of the Board of Directors and other emote-
mente; 

B. the aggregate amount of directors' or past directors' 
pensions; 

I, the aggregate amount of compensation to directors or ex-
directors in respect of loss of office; 

J. the remuneration of the auditors; 
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H. the corresponding amounts for the immediately preceding 
financial year for all items shown in the profit and loss 
account. 

179. The requ reinents as to the minimum amount of informa-
tion disclosed by a balance sheet and profit and loss account, 
respectively, !Mould apply to all companies save that special 
provision must be made in the case of banking companies and for 
assurance and insurance companies. Special considerations apply 
in such cases. It would clearly he contrary to the public interest 
that }sulking cianpanice 81/00M 10e under obligation to disclose 
their reserves and provisions or to show transfers to and from 
such accounts and not dissimilar considerations arise in the case of 
assurance and insurance coinpanies, 

CON OL1 DATBD ACCOUNTS 

IRO. In paragraph 111. we referred to the progressive increase 
in the number of subsidiary companies in this State. The advan-
tages gained by the.formatiou of those companies are so many that 
the tendency will probably continue and it may be strengthened 
by the growing popularity of "take over" bids for shares. In 
recent times, a company which wishes to acquire the business of 
another company frequently does so by purchasing all the issued 
shares of the latter company from its shareholders; in this way, 
the purchasing company becomes a holding company and the 
company the shares in which have been purchased becomes a 
subsidiary company. Moreover, a, company which is carrying on a 
number of different types of business finds that it is more con-
venient and economical to have different companies carrying on 
the different businesses. The balance sheet of the holding com-
pany will show the shares in the subsidiary company as an asset 
and they will probably be shown at their purchase price. The 
profit and loss account of the holding company will show the 
moonlit of the dividends which have been received from the 
subsidiaries, Apart from these matters, the accounts of the holding 
company will not give the shareholder any information about the 
subsidiaries or how they are being managed. The information to 
which the shareholders in the holding company should be entitled 
would be informatioia as to the financial position and trading of all 
the associated companies considered as a group, There has, there-
fore, been a demand that a }lidding company should prepare a 
consolidated balance sheet and a consolidated profit and loss 
account which will show the financial position of ill the companies 
taken together as in gimp and as if the businesses of all the com-
panies were being carried on by a single company. These accounts 
are generally referred to as "consolidated" or "group" accounts. 
A small number of companies incorporated in this country already 
send their shareholders a consolidated balance sheet. We have 
examined the consolidated accounts of a number of companies 
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incorporated in Great Britain and in the United States of America 
and in Canada. 

181. There are two methods by which the shareholders in a 
holding company may be given the information about the holding 
company and its subsidiaries which they require to enable them to 
form an adequate view of the financial position and trading of all 
the companies considered in the group. The first is a consolidated 
or group account. The other is the issue of the balance sheet and 
profit and loss account of each subsidiary company with the 
accounts of the holding company. As some of the public companies 
in this country have a considerable number of subsidiary cnm-
panies, the accounts of the holding company which have to be 
sent to the shareholders would become very bulky and complex if 
the individual accounts of each company had to be attached to 
them. We consider, not without hesitation, that the case for the 
introduction of consolidated accounts of public companies has been 
established. 

182. We recommend that, subject to what is said below, an 
obligation should be imposed on all public companies to prepare a 
consolidated balance sheet and a consolidated profit and loss 
account which will show the financial position and trading results 
of the holding company and all its subsidiaries considered as a 
group. This obligation should not be imposed on private com-
panies. We consider that the interests of the shareholders in a 
private holding company will be adequately safeguarded by giving 
them the right to receive on demand and without any charge, a 
copy of the most recent balance sheet and profit and loss account of 
each of the subsidiary companies of a private company which is a 
holding company and we recommend that an obligation to furnish 
these accounts on such request should be imposed on every private 
company which has subsidiary companies. 

183. The definition of a subsidiary company for the purposes 
of consolidated accounts offers difficulties. We consider, however, 
that the main characteristic of a subsidiary company is the 
element of control. If one company controls the composition or 
election of the bOard of directors of another or if it controls more 
than half in nominal value of the issued equity share capital or 
more than half in nominal value of the shares carrying voting 
rights, it should he considered a holding company and the other 
company should be considered a subsidiary company. It is also 
necessary, however, to make provision for the case where a 
subsidiary company controls another company so that the latter is 
a subsidiary of the holding company. We realise that it is 
impossible to frame a perfect definition. We have considered 
Section 154 of the British Companies Act, 1948, and, although we 
deplore its complexity, we recommend its adoption. A slight 
amendment. to it will be necessary because of our recommendation 
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of the additional provision that a company should he regarded as 
subsidiary vollipaily if another company holds more than half in 

nominal value of its share capital earry inn venlig rights. 

MI. to some cases, it May be impossible for a loading com-
pany to prepare consolidated accounts and, inorenver, consolidated 
accounts may he misleading. We consider that a coltipitny 9hould 
not he obliged to issue •onsulidated or group accounts when the 
directors of the company are ul opinion that the result would be 
misleading or prejudicial to the business of the company or any of 
its subsidiaries or when the husnuesses of the holding company. 
and its FiubSidia.rieil are So different, that they cannot reasonably be 
treated as a single undertaking or when the preparation of such 
iiecounts would be noproeticanle. The directors who fora] this 
opinion should, however, be required to satisfy the auditors of the 
company of the correctness of their view and we recommend in a 
subsequent paragraph that the auditors should be required to 
certify that, in their opinion. the reasons for not preparing group 
accounts are valid. 

185. In such a case, however, there should be an obligation on 
the holding company to issue the balance sheet and profit and loss 
account of each subsidiary with its own ba,lance sheet and profit 
and loss account, 

186. We recommend the application to public companies of 
Sections 150 to 155 of the British Companies Act, 1948, and of 
Part II of the Mighth Schedule to that Act. 

187. We have already recommended that banking and assur-
ance and insurance companies should have certain exemptions 
from the requirements in relation to balance sheets and profit and 
loss accounts. A similar exemption must be given to them in 
relation to consolidated balance sheets and to consolidated profit. 
and loss accounts. 

188. As we, have recommended consolidated accounts for 
public companies, we ramaider that the form of these accounts 
should follow einaelv the forms made statutory in Great Britain, 
so that the Irish al udent and practitioner will not he wholly 
deprived of text honks on this diffictilt 	complicated subjeet. 

I ,00sm flr,AF PMI'srims 

189. Section 25 of the Act of 1908 provides that every company 
shall keep in one or more hooks a register of its members. Article 
75 of Table A in the Act of 1908 (which applies to many com-
panies) provides that the direenirn of a company shall cause 
minutes to he made in books provided for the purpose of all reaolu-
tiona and proceedings at all meetings of the company and of the 
directors said of enmin iiPS of directors. A number of companies 
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keep the register of members in loose leaf registers and the 
growing mechanisation of clerical work has had the result. that 
accounting records and accounts are not always kept. in books, In 
The Hearts of Oalr Asigurarwe Co., Ltd., v. Plower and Sons 1936 

711, Mr. lustico Bennett held that a loose leaf minute book 
was not a book within the meaning of Section 120 of the British 
I 'ornpaoies Act, 1929. We are aware that even shier this decision 
very many well rim companies in this country have coot-armed to 
use such books. We do not wish to express any view as to the 
(a.irreetneas at the decision, but it does indicate that doubts exist 
whether loose leaf registers and loose leaf books are books for the 
purposes of company law. It is highly undesirable that there 
should he any legal obstacle to the use of modern methods in 
clerical work and we recommend that a section similar to Section 
436 of the British Companies Act, 1948, should he adopted, by 
which loose leaf registers and books are declared to be a compli-
ance with the obligation of the company to keep books provided 
that adequate safeguards against abuses are adopted. 

AUDITORS 

190. Our recommendations in relation to accounts and the 
form and contents of the auditors' certificate which we subse-
quently recommend will impose onerous duties and obligations on 
auditors, Since 1908, the office of auditor to a company has become 
of increasing importance : be has frequently unpleasant duties to 
perform, particularly when there is any clash between the interests 
of the directors and the interests of the shareholders. He has been 
described as "the watch-dog of the shareholders" : it has also been 
said that he is a watch-dog and not a bloodhound. As he is subject 
to conflicting pressures, we consider that any reform in the law 
which strengthens his indenendenee is desirable. Our recom-
mendations are intended primarily to strengthen his position 
against the directors and to enable him to safeguard the interests 
of the shareholders without fear of removal from office by the 
directors. 

„I r . 

191. Sections 112 and 113 of the Act of 1908 do not provide 
that the auditors of a company are to have any professional 
qualification. The legal members of the committee strongly 
support the view that only qualified auditors should be eligible for 
appointment to the office of auditor of a company and that a 
qualified auditor should be defined AS being an individual who is a 
member of a body of accountants established in Ireland or in Great 
Britain and for the time heing recognised for the purpose of 
auditing the accounts of a company by the Minister for Industry 
and Commerce. The members of the Institute of Chartered 
Accountants who gave evidence before us informed us, however, 
that such a provision would not be in the interests of their 
members and that they were opposed to any such provision. We 
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accept the view that, subject to considerations of public policy, the 
professions should regulate matters belonging to their particular 
sphere and accordingly, we do not reemimiend any restriction on 
the eligibility of persons t hoe appointed auditors of a company by 
reference to membership of any body of accountants or by 
reference to recognition by a government. authority, 

192. Section 112 of the Act of 1908 provides that a director or 
officer of a company shall not be capable of being appointed auditor 
of that company. We recommend that, in addition, a body cor-
porate should not he eligible to be appointed auditor of a company 
and that a person who is a partner of or in the employment of an 
officer of the company should not be eligible to he appointed 
auditor of the company when the company is a public company. 
This recommendation does not apply in the case of a private. com-
pany. Anyone who is not eligible to be appointed auditor of a 
company should not be eligible for appointment as auditor of a 
subsidiary company of that company. Conversely, anyone who is 
not eligible for appointment as auditor of a subsidiary company 
should not he eligible for appointment as auditor of the holding 
company of that subsidiary. 

193. Section 112 of the Act of 1908 provides that the 
remuneration of the auditors of a coinpanv is to be fixed by the 
company in general meeting, except that the remuneration of any 
auditors appointed before the statutory meeting, or to fill a casual 
vacancy, may be fixed by the directors. The remuneration of the 
auditors is rarely fixed at a general meeting: it is usually fixed by 
the directors. We think that the general practice by which the 
remuneration of the auditors is fixed by the directors should be 
recognised, provided that the general meeting of the company 
authorises the directors to fix the remuneration of the auditors, 
We recommend n provision that the remuneration of the auditors 
should be fixed by the company in general meeting or in such 
manner as the company in general meeting determines. 

194. Under the existing law, auditors are not entitled to 
attend a general meeting of the company unless when invited to 
attend by the directors. We think that the auditor of any company, 
whether public or private, should he given the right to receive 
notice of and to attend and speak at all general meetings of the 
company and to send to all or any of the shareholders a statement 
of his views or an explanation without obtaining the approval or 
sanction of the directors of the company to this, 

195. Section 113 of the Act of 1908 provides that the auditors 
sir to make a report to the. shareholders on the accounts examined 
by them and on every balance sheet laid before the company in 
general meeting and that the report is to state whether or not 
they have obtained all the information and explanations they have 
required and whether, in their opinion, the balance sheet- referred 
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to in the report is properly drawn up an as to exhibit a true and 
correct. view of the state of the company's affairs according to the 
best of their information and the explanations given to them and 
as shown by the hooks of the company. They are not required to 
report on the profit and loss account.. We recommend that the 
auditors of every company should he required to make a report to 
the members on the accounts examined by them and on every 
balance sheet, profit and loss account and on all group accounts 
laid before the company in general meeting, The report of the 
auditors has, under the Act of 1908, to state whether the balance 
sheet has been drawn up so as to exhibit a true and correct view of 
the state of the company's affairs as shown by the books of the 
company and the auditors have not, under that Act, to state 
whether the books of the company have been correctly kept. 
Fortunately, auditors have not followed this literal interpretation 
of the Act. These provisions require amendment. The auditors' 
report should state, as a minimum : 

(a) whether they have obtained all the information and 
explanations which, to the best of their knowledge and 
belief, were necessary for the purposes of their audit; 

(b) whether, in their opinion, proper books of account have 
been kept by the company so far as appears from their 
examination of those books; 

(c) whether the company's balance sheet and profit and loss 
account are in agreement with the books of account; 

(d) whether, in their opinion, and to the best of their informa-
tion and according to the explanations given to them, the 
said accounts give the information required by the Act in 
the manner required by the Act and whether they give a 
true and fair view (i) in the case of the balance sheet, of 
the state of the company's affairs as at the end of its 
financial year and (ii) in the case of the profit and loss 
account, of the profit or loss for its financial year or a true 
and fair view of these matters subject to the non-disclosure 
of any matters to be indicated in the report which, by 
virtue of the Act, are not required to be disclosed, (iii) 
the case of a holding company for which group accounts 
have been prepared, whether, in their opinion, the group 
accounts have been properly prepared in accordance with 
the provisions of the Act psi as to give a true and fair view 
of the state of affairs and profit and loss of the company 
and its subsidiaries as far as concerns the members of the 
company, or, as the case may require, so as to give a true 
and fair view thereof subject to the non-disclosure of any 
matters to be indicated in the report which, by virtue of 
the Act, are not required to be disclosed. 
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19(3. in paragraph 150 we refer to the standard article in the 
Articles of Association which provides that a director is entitled 
to be indemeilled hy the compativ against all costs, losses and 
expenses which he may incur bo reason of any ail done by hint se 
a director or in discharge of his duties inrl that he is not to be 
liable to the company for anything which he dies, unless it 
happens through his wilful default or dishonesty 'Phis Article 
frequently provides a similar protection for the auulitore of the 
company. The wide degree of protection which this .Article gives 
was not hilly rpalised until the decision in The City Equitab 
Case (1925) Ch. •07. We think it highly undesirable that the 
auditors of a company should have this wide protection and we 
recommend that any contract or provision, whether in the com-
pany's Articles of Association or elsewhere, whereby the auditor 
is to be indemnified against or excused from the liability which 
attaches to him tinder the general law of negligence or breach of 
duty or breach of trust or contract should he declared void and 
that th ia provision sboold ire incorporated in the section which we 
recommend in paragraph 150 of this Report. The power given to 
the Court (now contained in Section 279 of the Act. of 1908) to 
relieve directors from liability for negligence or breach of trust or 
duty when they have acted honestly and reasonably should be 
extended to include auditors. 

WIND] NG 11  

1.97. The law relating to the compulsory and voluntary 
winding-up of companies has been frequently and severely 
criticised. We have considered whether there is justification for 
this criticism, After prolonged consideration, we have to report 
that we have found tinaliimily impossible on this point.. What, 
follows in paragraphs 197a to 197c of this Report is therefore, not 
a unanimous recommendation. but represents the conclusion of 
fluty Some of our Oivillbfwg, In view of the great importance of 
the matter we have thooght it imperative to state in detail the two 
views. 

I 07a. Although the winding-up of a company is necessarily a 
couiplicated and slow process, the. delays in the completion of the 
winding-op of insolvent companies, whether in liquidation under 
tine Court or in :voluntary lirplidation, are, or appear to be 
unduly prolonged. In the case of a voluntary liquidation, the 
creditors have hitherto heart little. control over the conduct of the 
liquidation even if the foniTaiiv he insolvent. The major cause of 
the delays in the completion of compulsory liquidations is the 
ahsenee of an official receiver. tinder Section 115 of the Act of 
11101, he official receiver attached to the Court for bankruptcy 
purposes had considerable control over liquidations of companies 
by the Court. in England but. for some reason, no provision was 
made for an official receiver in Ireland. The result is that the 
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conduct of the liquidation of a company by the Court in Ireland is 
entrusted to a liquidator (almost invariably an accountant) who 
acts under the control of the Court. The Examiners attached to 
the Court hold the inquiries which are directed but the Court 
processes can be set in motion by the liquidator only. There is not 
a whole-time official in charge of the liquidation such as the 
Official Assignee in bankruptcy. The liquidator gets his remunera-
tion out of the property and funds which he succeeds in 
recovering if the amount of available assets is small it is under-
standable that the liquidator, who is usually a busy man, does not 
carry on the liquidation with ardour. But it is the cases in which 
there are no available assets which require the most searching 
investigation, as these are the very cases in which assets have 
been misappropriated by the directors. In recent years the Courts 
have made a lumber of Orders discharging the liquidator whiz, has 
been appointed before completion of the liquidation and directing 
that no further proceedings be taken in the liquidation without a 
Court Order : most of these have been cases which seemed to call 
for an investigation of the company's affairs and the institution of 
proceedings against direetorii or other persons but, as there Was no 
fund from which the liquidator could be remunerated and his costs 
paid, the liquidation was, for all practical purposes, terminated. 

OM. There should he run official receiver attached to the 
Court. Such official receiver should be a whole-time official 
attached to the Bankruptcy Office or to a new office to be-  estab-
lished and to be known as "The Companies Winding-up Office". 
The Official Assignee in bankruptcy should be the official receiver, 
provided that it is understood that the Official Assignee himself, 
having already quite enough to do, will not he required to dis-
charge personally any duties snider the. Companies Act, but that a 
new official to perform these duties will be appointed to Serve 
under him. It is highly desirable that the official appointed should 
have a legal or accountancy training and should have some 
experience of the practice of winding-up. Tf this results in any 
increase in the expenditure of public money, we consider that the 
expenditure will b fully justified by the results, 

1(17e. There should be a provision in the new Act that the 
official receiver should, by virtue of his office, Inc the official 
liquidator and should continue Iii act as liquidator until another 
person is appointed liquidator by the Court and that the official 
receiver should have power to summon meetings of the creditors 
and of the members of the company for the purpose of deciding 
,whether or not an application should be made to the Court for 
appointing a liquidator in the place of the official receiver. When 
a Winding-up Order has been made, an obligation should he 
imposed on the directors of the company to prepare and send to 
the official receiver a statement at; to the affairs of the company, 
giving details of its assets, debts and liabilities, the names of the 
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creditors, the securities held 6% them, the dates when the 
securities were given and any further information which may be 
prescribed by the _Rules ninde under Ihe Act or whit]) the official 
receiver may req uire. This statement of affairs thould be verified 
by an affidavit of one Of the directors or the secretary or such 
person as the official receiver aura- nominate and should be sent to 
the official receiver within 14 days after the Order for winding-up 
of the company has been made or within such extended time as 
the official receiver or the Court may appoint. There should be a 
substantial fine imposed for failure to submit the statement or for 
a false statement in it.. 'Fko form of the statement of affairs should 
be prescribed by the Rules made under the Act. Sections 233 to 
236 of the Companies Act, 194s, should be adopted. 

198. As already stated, the views expressed in paragraph 197a 
to c, inclusive, are not the views of all our members. The contrary 
views are expressed in the following  paragraph 198a to e, 
inclusive. 

198a. Section 146 of the Act of 1008 confined the term "official 
receiver" to England, where it meant (in the words of the Act) 

the official receiver, if any, attached to the Court for bankruptcy 
purposes, or. if there is more than one such official receiver, then 
such one of them as the Board of Trade may appoint, or, if there 
is no such official receiver, then an officer appointed for the 
purpose by the Board of Trade". Section 149 (1) of the same Act 
provided that "For the purpose of conducting  the proceedings in 
winding-up a company and performing  such duties in reference 
thereto as the Court may impose, the Court may appoint a 
liquidator or liq uidators" and Section 149 (2) proceeds : "the 
Court may make such an appointment provisionally at any time 
after the presentation of a petition and before (where the pro-
ceedings are in Scotland or Ireland) the first appointment of 
liquidators". In a winding-up in Scotland or Ireland the said Act 
provided that the liq uidator was to be styled "The official 
liquidator" (Section 149 (9) (b) ); the Court might determine 
whether any and what security was to be given by him on his 
appointment (Section 149 (5) ); he might resign or, on cause 
shown, he removed by the Conrt. (Section 149 (6) ); any vacancy 
in the office of a liq uidator appointed by the Court was to he filled 
by the Court. (Section 149 (7) 1; and his remuneration was to be 
arta as the Court might direct (Section 149 (8) ). Sections 150 
and 151 of the same Act prescribed his duties and powers as official 
liquidator. Most of the duties and powers might he exercised only 
with the sanction of the Court, but the Court might, by Order, 
sanction the exercise by the official liquidator of almost all of such 
powers. 

198b. Accordingly, in this State the Court has, under the Act 
of 1008, complete control in a compulsory' wiriding•up, the pro-
ceedings therein being  pursuant to Riches of the Supreme Court. 
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The appointment of the official liquidator, whether on the 

petition of a creditor or of a member or of the company itself, is at 
the discretion of the Court, which will make such appointment as 
seems best to it in the interests of the parties concerned. 
Frequently the carrying  out of the liquidation involves the 
immediate provision and attendance of supervisory staff, usually 
with considerable accounting  and organising  experience, and 

wherever the headquarters and branches (if any) of the company 
are. It is understandable, therefore, that a member in public 
practice of the accountancy profession has usually been appointed 
the official liquidator. 

198c. The nature of a liq uidation is such that its completion . 

often takes a long  time and the suggestion (paragraph 197a of this 
Report) is not aceepted that "the major cause of the delays in the 
completion of compulsory liquidations is the absence of an official 
receiver". The Examiner of the High Court is usually fully aware 

of the obstacles confronting  an official liquidator, and of the neces-
sity, where the disposal of property or stocks is involved, to avoid 
realisation at an undervalue. On the other hand, the interest and 
anxiety of the official liquidator is to have the liquidation 
completed at as early a date as possible. The appointment of an 
"official receiver" would riot obviate delays in winding-up nor 
would such an appointment be likely to lessen expenses. On the 
contrary, it might well have the opposite effects. 

Where it is found that the company is without assets or that 
assets have been fraudulently disposed of, the Court should have 
discretion to invoke the aid of the Attorney General. 

198d. The Committee which was appointed in March, 1927, 
by the Minister for Industry and Commerce and which submitted 
its Final Report on "the winding-np of companies and societies" 
in February, 1930, stated in Paragraphs 85 to 87 of their Report : 

"85. We have had considerable evidence on the desirability of 
taking  .ewer), this discretionary power of appointment, 
and df appointing  one official to whom would be entrusted 
the winding-up of all companies in respect whereof a 
compulsory Order is made. Such officer would, if 
appointed, be closely analogous to the Official Assignee 
in bankruptcy and we were pressed with the contention 
that, in all probability, similes beneficial results would 
follow from the appointment of one official to take charge 
of all companies being  wound up through the Court, to 
those which undoubtedly followed from the practice of 
appointing  one Official to control the winding-up of all 
bankrupts' Estates." 

"86. We are not, however, satisfied that the change suggested 
should be made, and we do not recommend the same. In 
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the first place, the number of (aio11,;inies compulsorily 
wound up throng], the Courts is very small when 
compared with the number wound rip voluntarily, while 
the Official Assignee leis charge of all bankruptcies 
well as of all private arrangements effected through the 
Court, and he has a trained staff to assist him in his 
dirties." 

"Secondly, in normal times, we do Not think there 
would he sufficient work to occupy the time of an official 
liquidator who had no other dirties to perform, while 
should then' at any time occur a large number of cases 
corning within his department, it would not be possible 
for a single official personally to take charge of and to 
conduct all such liquidations, and it would he necessary 
for him lo emplie assistant liquidators, while the 
queetion of the remmieratinn of a sole official liquidator, 
or of aiiv such assistant liquidators presents many 
difficulties." 

"87. We are of opinion that the present system of the appoint-
ment of an official liquidator h' the Court in each case is 
the hest possible, and that no change should he made in 
this respect." 

It is claimed that the foregoing paragraphs would present a 
fair iissessmeet to-tifty of (ho position gonvntily with regard to 
compulsory liquidations. It is further elainied that, with the 
adept ion of the reforms suggested I hroeglimit care Report in regard 
to the keeping of proper hooks and retiords, (he conduct of both 
%roinidary and compulsory liquidations ;mil the obligations to be 
imposed on directors and liquidators, the trine involved in the 
completion of a liquidation should Ira materiall■ shortened. 

Nile, Neither' in Northern Ireland ender the Companies Act 
(Northern Ireland), 1.932, nor iii Scotland under the Companies 
Art, 1948, hits it been forted necessary to provide for the appoint- 
men( if an 	receiver hi conduct windings-up which remain 
iri lolly in the same position as ender the Act. of 1908. 

100. We, love been 'triable lir reach a imaniumes opinion on 
Ili, mid has discussed in the foregarien paragraphs 1970- to e and 
1 118e 10 e, inclusive. 

•1111. A further reason for the unsatiefiretnry features in the 
law of winding-up is the close connection between this law and 
(he hankruptcy law, In Paragraph 27 of this Report we referred to 
the ereent necessity for the reform of 1he hankriiptey law. So long 
log as the bankruptcy law is archaic, the winding-up of cone. 
parries will commas to he unsatisfactory. Recommendations as to 
the refine' of the hankkruptcy law are outside our terms of refer-
(awe  hut there is one typo of ;those which has !weal-1'1e so common 
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in the winding-up of companies that we consider that it should be 
dealt with by the new Act. If the directors of a company have 
guaranteed the company's batik account and if that account is 
overdrawn, the directors may apply all the monies received by the 
company for some months before the liquidation in reducing the 
bank overdraft and so relieving themselves of liability on their 
guarantees. In these circumsta.nees, neither the directors nor the 
hank to whom the money was paid can be made liable to refund 
these monies or to make any payment to the company in liquida-
tion, as the payment to the bank is riot a fraudulent preference. 
We are aware of a number of cases in recent years where this has 
happened and, as a result, the creditors (other than the banks) 
have not received any dividend in respect of their debts. Section 
210 of the Act of 1908 provides that any conveyance, mortgage, 
delivery of goods, payment, execution or other act relating to 
property which would, if made or done by or against an individual, 
be deemed in his bankruptcy a fraudulent preference,. shall, if 
made or done by or against the company, be deemed, in the event 
of its being wound up, a fraudulent preference of its creditors and 
be invalid accordingly. The presentation of a petition for a winding-
up or a resolution for winding-up is deemed to correspond with 
the individual's act of bankruptcy. The relevant section in the 
bankruptcy law is Section 53 of the Bankruptcy (Ireland) 
(Amendment) Act, 1872. It provides that every conveyance or 
transfer of property or charge thereon made, every payment made, 
every obligation incurred and every judicial proceeding taken or 
suffered by any person unable to pay his debts as they become due 
from his own monies in favour of any creditor or any person in 
trust for any creditor with a view to giving such creditor a prefer-
ence over the other creditors shall he deemed fraudulent and void 
against the assignees of such bankrupt if the person making the 
transfer or payment become bankrupt within 3 months after he 
made it, `flue amendment which we consider should he made in 
respect of payments made in ease of a surety would be the addition 
of the words "or any surety or guarantor for the debt due to such 
creditor" between the words "such creditor" and the words "a 
preference over the other creditors" in Section 53. We have also 
considered whether the period of 3 months referred to in Section 
58 of the Act of 1872 should be extended to 12 months in all cases. 
While there may be much to be said in favour of this we feel, 
however, that such a provison might, in many cases, entail a 
disturbing doubt in ordinary commercial transactions. A company 
is in debt. Its creditor sues it and is paid. The creditor is in perfect 
good faith. There must also be many cases in which a company, 
while in financial difficulties, prirchases goods. if the law were to 
provide that all such transactions might be capable of being set 
aside and re-opened and refunds by the creditor ordered, much 
uncertainty would inevitably result. Whore, however, the charge 
to the director is only for the amount which the director has paid 
in to the funds of the company or personally guaranteed on behalf 
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of the company simuhaneouely with the twee,  of the charge, the 
foregoing considerations would not .appear to apply and in such 
case the charge given to cover monies so paid or guaranteed should 
not be avoided. 

NI. We re.commend in paragraph 1,10 of this Report that the 
Courts should have power to debar a person from acting as a 
director or from being concerned in or taking part in the manage-
ment of any company if there bed been a breach of duty by him as 
a director. This remedy is not, however, sufficient. In some cases 
which have been before the Courts the directors have given one of 
their number a debenture to secure monies previously lent by him 
to the company the company then orders goods and sells them 
and the proceeds of sale are applied by the company in satisfying 
the debenture the unfortunate creditor who supplied the goods is 
not paid and has to take his place in the queue of unsecured 
creditors who get nothing. It is imperative that the Courts should 
have the widest powers to deal with this type of dishonesty. It 
bas been minds possible by the privilege of limited liability and the 
most suitable punishment is the removal of this privilege from the 
directors who were responsible or who connived at what was done. 
We recommend that when in the course of the winding-up of a 
company by the Court, it appears that the business of the com-
pany has been carried on with intent to defraud creditors of the 
company or creditors of any other person or for any fraudulent or 
dishonest purpose, the Court should have power to declare that 
any persons who were knowingly concerned in the carrying on of 
the business in that mariner should be personally responsible, 
without any hinitetion of liability, for all the debts or other 
liabilities of the company and that the Court should have power to 
make this Order on the application of the liquidator or of any 
creditor or member of the company. We have already recom-
mended in paragraph 125 that en obligation should he imposed on 
every Court to notify the Attorney General of any case where it 
appears from evidence given in the Court that there has been a 
breach or a disregard of the proviaione of the Companies Acts : 
we have also recommended that the period of :3 months mentioned 
in Sect iolk 212 of t lir Art of 1905 in roil:Ohm to debentures secured 
by floating charge should he ledended to R months and, in some 
raaes. to 12 months. 

202. Section 2011 of the Act of -1908 deals with the dehts which 
are io ire paid in priority in a winding-up, Four general types of 
debt are directed to he paid in priority to alt other debts and in 
priority to the elitinis of holders of debentures secured by a floating 
charge created by the company. The prilmeity given by Section 200 
for some debts over the cleinIS of holders of debentures relates to 
the claims of such holders against assets which are subject to a 
floating charge : if there be a specific mortgage .or charge these 
debts do not obtain priority ovi'r the specific charge. The four 
types of debt specified are 

(1) All rates due by the company at the date of the commence-
ment of the winding-up which became due and payable 
within 12 months before that date and all assessed income 
tax assessed on the company up to the 5th April next 
before the date of winding-up but not exceeding, in the 
whole, one year's assessment. 

(2) All wages or salary of any clerk or servant in respect of 
services rendered to the company during four months 
before the winding-up, but not exceeding £50. 

(3) All wages of any workman or labourer in respect of services 
rendered to the company during 2 months before the date 
of winding-up, but not exceeding 25, and 

(4) Sums due in respect of Workmen's Compensation. 

This list has been added to by subsequent legislation. The 
Insurance (Intermittent Unemployment) Act, 1942, the Social 
Welfare Act, 1952, and other Acts have conferred similar priority 
in respect of sums due under those Acts. While these debts have 
to be paid in priority to all other debts, the effect of Section 38, 
sub-section 2, of the Finance Act, 1924, is that all sums due by 
the company to the Central Fund rank in priority before the sums 
dime to the other creditors of the teaupany. In a winding-up of a 
company by time Court now the debts specified in Section 209, as 
amended, have to be paid first and subject only thereto all sums 
due to the Central Fund are payable em full in priority to the 
unsecured creditors. The balance (if any) of the assets which 
remains is then available for payment of the unsecured creditors 
(see the decisions in illefniosh d Co., Limited v. Thompson ct 
Co,, Ltd, 1932 Lite 45 : The Irish /lero Club 1939 I.E. 204 and 
The Federated Employers' Mutual Insurance Society 1955 I.R. 
175). 

203. We recommend that the list of debts specified in Section 
209 should be amended, that the priority given to sums due to the 
State by Section 209 of the Act of 1908 should be abolished and 
that arena due to the Central Fund which are not within Section 
209 should rank equally with the other debts of the company for 
payment. If the company is solvent no question of priorities can 
arise : if the company is insolvent the priority given to sums 
due to the Central Fund inflicts hardship and injustice on many 
small creditors : it cannot be seriously contended that small 
traders are in a better financial position to bear the loss than is the 
Central Fund, We cannot see any reason why any taxes (other 
than Schedule A income tax) should he given priority and we 
recommend that the priority given by Section 209 to one year's 
taxes should he repealed. We would make a similar recommenda-
tion in relation to rates due to a local authority were it not for the 
great difficulties in title and conveyancing which the abolition of 
this preference would cause. We also recommend that the wages 



or salary of ana clerk, 	workman or labourer in respect. of 
services rendered to the company during four inontha before the 
date of liquidation should be given priority mp to a maximum of 
.£200 for each claimant. We also recommend that the various 
priorities ref erred to in paragraph '202 of this Report. should be 
codified. 

204. The law in relation to the vohnitary liquidation of 
insolvent companies is unsatisfactory. When the company is 
insolvent the shareholders have no direct financial interest in the 
winding-up unless their shares are not fully paid-up. The share-
holders appoint the liquidator. fill up vacancies in his office, fix his 
remuneration and receive his accounts the winding-up is treated 
as being a process which concerns them and not the  creditors and 
the creditors find difficulties in obtaining information. Moreover, 
SS the liquidator has been appointed by the company, hv may be 
reluctant to take proreedinga against the directors or officers of the 
company when there miry appear to have been some misapplica-
tion or misappropriatioli of the company's assets. 

205, In moat sews of yolloitary iiquidation the company is 
insolvent. We raniaider that the creditors should have control of 
the winding-up of an Also.vvilt compaliy. 	rUCOMmend that 
when it is proposed to wind lip a company voluntarily, the 
directors of the company or a majority of them should he given 
the power to make a statutory declaration that they have investi-
gated the affairs of the company and that, having done this, they 
are of opinion that the company will be able to pays its debts in 
full within a period itot. exceeding two years from the commence-
ment of the winding-up, This declaration should lie made within 
the two months immediately preceding the date of the passing of 
the resolution for winding-up and should he delivered to the 
Registrar of Comp:inject for registration before the date of the 
meeting at which the resolution to  wind up is to he proposed. It 
should contain a statement of the company's assets and liabilities 
as at a date not niere than: three mood's before the date upon 
which the deelaratioo is unite. l'enalties should he imposed on any 
director who neakea  a declaration without having reasonable 
grounds for the view Ilia( ill,. eonipany will lie able to pay its defile 
in full within the  piers it 	hVi) refire. A la- mid:aim' in which this 
deelaratioo is mode and delivered to the Registrar of Companies 
should he referred to as – a mendiers' voluntary winding-tip" and a 
liquidation in which suit• 	a drl'ilrilii(111 is not 1114111(' and delivered 
to the Regis' rar should he referred to as ''a  creditors' voluntary 
winding-up". Wile') a creditors' voluntary winding-np takes 
place, an obligation should he imposed on the company to call a 
meeting of the creditors of the company for the day or the day 
following that on which the incetiti to pass the resolution to wind 
up is to be considered and /mitre of tin' meeting of creditors should 
be sent to every creditor of the company at the same  tim e  as  the  
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notice convening convening the meeting to pass the resolution to wind up is 
sent to the shareholders. The directors of the company should he 
obliged to prepare a statement of the position of the company's 
affairs and a list. of the creditors of the company showing the 
amount of their debts and to sebmit this to the creditors' meeting, 
'P be creditors ;mil the company should be given the right to 
nominat e  a person t o  be  liquida tor for the purpose of the winding-
up and it' the creditors and tine company nominate different 
persons, the person nominated by the creditors should he the 
liquidator. The creditors should I/4! given power, without recourse 
to the Court, to appoint a Committee of Inspection consisting of 
not more than five persona and if the creditors appoint a 
Committee of Inspection the company should be entitled to 
appoint three persons to be members of the Committee of Inspec-
tion. The. powers given to it liquidator by Section 151 of the Act of 
Ms should not he exercigatite by the liquidator in a creditors' 
voluntary windingotp without I lw Hatict ion either of the Court or 
of the Committee of Inspection and the power of fixing the 
remuneration of the liquidator should be vested in the Committee 
of inspection, with a right of appeal to the Court. 

200. Considerable to 	of time and expense in voluntary 
liquidations is sometimes caused by the difficulty which a 
liquidator has in tracing persons to whom debts are due or to 
whom money is due in respect of shares in the company. The 
liquidator cannot compiete the winding-up of the company until 
he has made provision for these. The Irish Courts have found a 
convenient solution to this difficulty by holding that the liquidator 
is a trustee' and is entitled to pay these moneys into Court under 
the Trustee Act (see In the matter of The Cathedral Savings 

Bank, Limited 78 	154) but this involves delay and un- 
necesaary expense. We recommend that there should be an 
account at the Head Office of the Bank of Ireland to be called "the 
Companies Liquidation Account" and that a liquidator should 
have power to pay any money representing the amounts due to 
creditors whom he cannot trace or any monies representing un-
claimed or undistributed assets of the company or any other sum 
due to any person as a member of the company to the credit of this 
account which should be under the general control of the Minister 
for Industry and Commerce. Anyone claiming to be entitled to be 
paid out of this account should he entitled to apply for payment to 
the Minister for Industry and Commerce with a right of appeal to  

the High Court. The payment by the liquidator to the credit of 
this account should he an effectual discharge to him in respect of 
the monies so paid. 

207. Not infrequently a shareholder, whether by reason of 
change of address or otherwise, fails to cash warrants of a com-
pany for dividends to which he is entitled. We recommend that, 
urn a winding-lip, dividends iinclaimed for more than six years 
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before the date of winding-Ina shook] not be provable as a debt. due 
by the company. 

208. Unfortunately, company liquidations very often take 
much more time than is anticipated at the beginning. A creditor 
may find difficulty in getting information about the liquidation 
and we recommend that when a company is being wound up 
voluntarily and the liquidation has not been conchided within two 
years, the liquidator filionlif in obliged once in every year until the 
winding-up is concluded to send to the Registrar of Companies a 
statement showing the position of the liquidation. The contents of 
this statement should be prescribed by the Rules made under the 
Act. Section 224 of the Act of 1908 makes provision for such a 
statement in liquidation in England, but there is no provision for 
such a atatrarient in Ireland, 

209. In addition to the remedy recommended by us in para-
graph 123 of this "Report, we recommend that the new Act should 
provide that the Court should have power to order a company to 
be wound up when a petition is presented seeking winding up on 
the ground of oppression. 

21.0. Section 122 of the Act of 1908 provides that the winding-
up of a company may be either :— 

(i) By the Court, or 

(ii) voluntary, Or 

(iii) subject to the supervision of the Court. 

Section 199 of the same Act provides that when a company has 
by special or extraordinary resolution resolved to wind up volun-
tarily, the Court may make an Order that the voluntary winding-
up shall continue but subject to such supervision of the Court and 
with such liberty for creditor-a, members or others to apply to 
the Court and generally on such terms and conditions as the Court 
thinks pie!.. Winding-up subject lo I he supervision of the Court is 
very rare. The majority of our lucre hers revornmend that, as such 
winding-1)11 sebject to the supervision of the Court has become 
in practice obsolete, provision for it should not be continued in 
the new Act. 

211. We recommend that then] should be a means of revoking 
a resolution for voluntary wit 	and that there should be a 
provision in the netv Act. that a eoinpany in voluntary liquidation 
should have power, with the Ran•ho)] of the Court, to revoke the 
winding-up resolution and to he restored to the position it was in 
before the resolution io wind up was panned. W4' further recom-
mend that in the came of a compulsory winding-up the Court 
should have the like power as it now has tinder Section 144 of the 
Act of 1908. 
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212. Section ISO of the Act of 1908 provided that an Order 
made by a Owl, in England in the wheeling-up of a company was 
to he enforced in 'Ireland as if it had been mode 	an Irish Court 
and that an Order made by a Court in Ireland in the winding-up of 
a company was to be enforced in England and Scotland as if it 
had been made by an _English or Scottish Court. This section 
ceased 10 be effective in 1921. Many Irish companies have 
p•ojierly outside the State and many British cent tarries have 
property in the State. The speedy and efficient conduct of com-
pany liquidations is in the hotel-eats of all States and modern 
legislation shows a marked tendency towards recognising the 
orders of Courts outside the country : Part IV of the Arbitration 
Act, 1.954, is an example of this. We would hope that provision 
might be made for reciprocal legislation in such matters. 

21.3. In paragraph 126 we recommended that in every case in 
which instances of fraud, fraudulent trading or grave breaches of 
the provisions of the Companies Acts come to the attention of any 
Court, the Judge or Justice should be obliged to send a report to 
the Attorney General for consideration by him with a view to a 
prosecution, We consider that a similar obligation should be 
imposed on every liquidator and that the liquidator should be 
obliged to furnish to the Attorney General all information and 
documents in his possession with regard to any breach of the 
provisions of the Companies Act. A remedy must be provided for 
breach of this obligation by the liquidator. We think it would be 
iindesirable to make the failure of the liquidator to make the 
necessary report to the Attorney General a criminal offence. We 
recommend, however, that if the liquidator should neglect or 
refill'e to perform this obligation, the Court. should have power, on 
the application of any member or creditor of the company, to 
direct the liquidator to perform this obligation and that when such 

i] application is made, the Court should have power to direct that 
the costs thereof he paid by the liquidator personally unless he 
establishes that bit; neglect or refusal was, in all the circum-
stances, reasonable. 

1 N VESTIG A TI ON S 

214. Section 109 of the Act of 1908 provides that the Minister 
for Industry and Commerce may appoint an Inspector to investi-
gate the affairs of any company and to report thereon when an 
application for an investigation is made by members of the com-
pany holding at least one-tenth of the limited shares. The applica-
tion to the Minister is to be supported by such evidence as the 
Minister may require for the purpose of showing that the 
applicants have good reason for and are not actuated by malicious 
motives in requiring the investigation and the Minister may 
require the applicants for the investigation to give security for 
payment of the costs of the inquiry. All the expenses of and 
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incidental to the investigation are to be defrayed by the applicants 
unless the Minister directs these to he paid by the company. 

215. An investigation by the Minister was intended to be one 
of the sanctions to ensure the observance of the provisions of the 
Companies Acts and the prevention of fraud, dishonesty and 
breaches of duty in the 	oagement of companies. Few investiga- 
tioiis have liven hld, primarily because the applicants for an 
investigation are always required to give seemity for the payment. 
of the costs of the inquiry and also because the applicants render 
themselves liable to imy the costs of the investigation. We 
consider that thi,ve are ton oiany obstacles to an investigation 
by the Minister for Industry and Commerce. The requirement 
that the applicants should show that they are not actuated 
by malicious motives in reptiritig the investigation should be 
deleted and a statutory limit, of :050 to the amount of security 
required from the applicants should be imposed. The Minister 
should lie given power to order that the costs of the investigation 
should be borne by any director or directors or officers of the 
company if it be established in the course of the investigation that 
such director, directors or officer has been guilty of any grave 
breaches of the provisions of the Companies Acts or has been 
guilty of any fraud, dishonesty or breach of duty. If such an Order 
as to the costs of the investigation Ire not made the Minister should 
be given power to order that the costs of the investigation should 
be borne by the company unless there were 130 reasonable grounds 
for the demand for the investigation, in which event, the costs 
should be borne by the applicants. If the report of the inspector 
discloses the commission of any criminal offence by any directors 
or officers of the company or by any other person, a copy of the 
inspectors' report should be sent to the Attorney General, together 
with a transcript of the evidence given at the investigation if such 
a transcript was made. 

COMPANIES ESTA 1,1 SHED OUTSI DE THE STATE 

216. Section 274 of the Act of 1908 provides that every corn-
pany incorporated outside the United Niegdom which establishes 
a place of business within the finite(' Kingdom is to file with the 
Registrar of Companies a certified copy of its Memorandum and 
Articles of Association, n. list of the directors of the company and 
the na.nies and addresses of smile one or more persons resident in 
the I lnited Ningdoni win, are authorised to accept service of docu-
ments On behalf of the company. There has not been any general 
statutory adaptation iii this country of the term "United 
Kingdom". Section 3 of the Adaptation of Enactments Act, 1922, 
provides that for the purpose of the construction of any British 
Statute the Hanle '1r-eland", whether used alone or in conjunction 
with the expression "Great Britain" or by implication as being 
included in the expression "United Kingdom", is to mean 
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Saorstitt Eireann. The result is that the expression "outside the 
United Kingdom", when used in a pre-1921 statute, means out-
side the State, England, Wales and Scotland. The general belief 
that the expression "outside the United Kingdom" in every pre-
1921 statute now means "outside the State" is inaccurate. In The 

.1Mrney General v. Iltalledge and Doyle (unreported), the 
Supreme ('mint decided that the expression "outside the United 
Kingdom" had the meaning which ‘ve have indicated when that 
term is used in the riareeny Act, 1916. We consider it necessary 
that the new Act should impose an obligation on every company 
incorporated outside the State which has established or establishes 
a place of business within the State to file the documents now 
referred to in Section 274 of the Act of 1908. 

217. A difficulty arises in the choice of the appropriate expres-
sion to describe these companies. In the British Companies Act of 
1948 they are described as "oversea companies", but this expres-
sion is inappropriate to describe companies incorporated in 
Northern Ireland, The expression "foreign companies" is equally 
inappropriate for such companies. We suggest that these com-
panies be described as "External Companies". Section 274 of the 
Act of 1908 provides that if the charter, statutes or memorandum 
and articles of the company are not written in the English 
language, a certified translation thereof should be filed. This 
should be amended to provide that if these documents are nett 
written in the English or Irish languages, a certified translation 
thereof should be filed. 

218. In paragraph 51 of this report we recommended that 
there should be a section in the new Act giving express power to 
companies incorporated outside the State which return particulars 
to the Ciampi-Dies -Registration Office. to acquire and hold lands in 
the State. 

COMPANIES -NOT FORMED UNDER THE COMPANIES 
ACTS 

219. Part VII of the Act of 1908 deals with companies 
authorised to register under the Act of 1908. Companies which 
have a permanent paid-up or nominal share capital of fixed 
amount divided into shares also of a fixed amount or held and 
transferable as stock may register under the Act of 1908, Many 
bodies corporate have been incorporated by or under other Acts of 
Parliament or of the Oireachtas. In some cases, these Acts contain 
provisions corresponding to those usually contained in the 
Memorandum and Articles of Association of a company. Being 
statutory they can he altered only by an amending Act. It has been 
suggested to Us that- all bodies corporate in the State, whether 
having a capital or not., should be authorised to register under the 
new Aet. Although this would make it easier to repeal provisions 
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in the incorporating Act which are now out of date, we do not 
ree,otionend it. Most of thi,  conipanies incorporated by Arts of 
Parliament or of the Oireachtas were incorporated for public 
purposes and any amendment of the Acts relating to them should 
be made by the Oireachtas and nut hit the SaartherS. Similar objec-
t-10110 exist to the registration aa.ti eonipailies, of bodies corporate 
incorporated by Charter. 

220. We do not recommend any amendment of Part Vii of 
the Act of 1908, except such amendments as the establishment of 
the State has made necessary. 

MISCELLANEOUS 

221. Section 70 of the Act of 1908 provides that a copy of 
every special and extraordinary resolution passed by a company is 
to he printed and forwarded to the Registrar of Companies within 
15 days from its confirmation as a special resolution or ill the case 
of an extraordinary resolution, from the date upon which the 
resolution is passed. The cost of printing has increased consider-
ably arid the necessity to have the resolution printed makes it 
ditlicalt to send a printed copy to the Registrar within the period 
of 15 days. We recommend that the copies of the special and 
extraordinary resolutions passed by private mitpanies to he sent 
to the Registrar of Companies should be either printed or typed. 
Moreover, "printing" should he defined in the Act to include 
printing by lithographic process. 

222. A number of companies incorf iorated out-side the State. 
which carry on business in the State, keep their records and books 
of account at offices outside the State. Diffieultiea arise when, in 
the course of legal proceedings, it becomes ro 	to prove any 
fact by the production of these hooks or records or when informa-
tion is aoughl in relation to niatters recorded in these hooks or 
records. Although it in undesirable that these books and records 
relating to business transacted in the State should be kept outside 
the State, an obligation should not be imposed on companies 
incorporated outside the State to keep any of their hooks in the 
State, as this would lead to duplication of reeorda and increased 
;idol inistrative expenses. 

223. Proof of the incorporation of a company incorporated 
outside the State has created difficulties in the administration of 
the criminal law and it has been suggested to ns that provision 
should be made by which proof of incorporation of a company 
incorporated outside the State would be made easier. This problem 
arises particularly when it becomes necessary to prove the incor-
poration of companies and bodies corporate established by Acts of 
the British Parliament. : the British Transport Commission is an 
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example of this. The decision of the late President of the High 
Court (Gavan Duffy, P.) in the A ttorney General v. George Smith 
1947 1.11. 32 has removed many of these difficulties. In that case 
it was held that on a charge of conspiracy to defraud a limited 
liability company incorporated outside the State it is not necessary 
to put the certificate of incorporation of the company in evidence 
but that evidence that the company acted and carried on business 
as an incorporated company was sufficient proof of incorporation. 
We recommend that provision be made in the new Act that a 
British Stationery Office copy of any Act of the British Parliament 
passed after 6th December, 1921, by which a body corporate is 
incorporated should be sufficient evidence of such incorporation 
and that a certified copy of a certificate of incorporation of a 
company incorporated in Great Britain certified by any Companies 
Registration Office in Great Britain should be sufficient evidence 
of the incorporation of such company without proof being required 
of the signature of the person who signed it or that he occupies the 
position of Registrar of Companies. 

224. The Bankers' Books Evidence Act, 1879, requires amend-
ment. This Act makes copies of entries in bankers' books evidence 
in all proceedings without production of the originals. It applies 
only to banks as defined in that Act as amended by 46 and 46 
Victoria cap. 72. The returns to which both Acts refer are not now 
made. We recommend that, for the purposes of the Act of 1879, a 

bank should he defined as a bank which has obtained a banking 
licence under the Central Bank Act, 1942, or a Savings Bank 
certified under the Acts relating thereto or a Post Office Saving 
Bank proved to be such by the certificate of the Minister for Posts 
and Telegraphs or one of his Secretaries, 

225. The representatives of the Insurance Institute of Ireland 
gave us most helpful evidence, in the course of which they 
informed us that the necessity to prepare the accounts and returns 
prescribed by the Assurance Acts, 1909 and 1936, and the more 
detailed accounts which we might reeommend would impose 
heavy expenses on assurance and insurance companies. The 
accounts prescribed by the Assurance Acts and those which we 
recommend have different purposes. Amendments to those Acts 
are outside our terms of reference 	have made provision that 
assurance and insurance companies are not to be obliged to dis-
close certain matters in their accounts but recommendations in 
relation to the Assurance Acts are outside our terms of reference. 

226. We are aware that a number of companies incorporated 
in the State are trading ender names different to those by which 
they were incorporated. In some cases the company has registered 

business name under the Registration of Business Names Act, 
1916. and is carrying on business under that name. We consider 
that these practices are misleading and we recommend that a 
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company should not he allowed to carry on business under any 
mune except that by which it is incorporated. This prohibition 
should not, however, apply tee any ease where, at the date of the 
Erasing of the  new Act , company was a partner in a business the 
ownership of which bad been and continues to be registered under 
lie Registration of Business Names Act, /DUI. Neither should it 

preve. it Ile use by a company of abbreviations or slogans when 
e lead, associaled with the proper !IRMO of the. company. 

227, We have recommended that a number of matters are to 
be prescribed by Rules to be. made under the Act. Some of these 
are nen lers which will not he the subject of Court proceedings. 

ivisli to emphasise how important it is that the new Rules 
which our recommendations will make necessary should come into 
force it the seine time as the new Act. We understand that the 
Superior Courts Rules Committee are drafting an entirely new 
code of Rules for the High and Supreme Courts. This is a heavy 
task. 'Ph, Rules which the new Companies Act will require should 
not be left to await the new High Court Rules, We suggest that a 
comprehensive code of Rules for the whole of the new Companies 
Act should be drafted at the same time as the new Act and that 
the new Act and the new Rider; should come into force on the 
same date.. 

(Signed) A. CON, Chairman 

MERVYN REEL 

G. BROCK 

P. BUTLER 

MOEONEy 

G. A. OVEREN  

It. L. llEID 

JOHN 'KENNY, Honorary Secretary 

27th February , 1958. 
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APPENDIX A 

TABLE A 

PART I 

REGULATIONS FOR MANAGEMENT OF A COMPANY 
LIMITED BY SHARES, NOT BEING A PRIVATE 

COMPANY 

Interpretation 

I. In these regulations 

"the Act'' means the Companies Act. 195 . 
"the directors" means the directors for the time being of 
the company or the directors present at a meeting of the 
board of directors and includes any person occupying the 
position of director by whatever name called. 
"the Register" means the Register of Members to be kept 
as required by section — of the Act. 
"Secretary" means any person appointed to perform the 
duties of the Secretary of the company and includes any 

person appointed to perform such duties temporarily. 
"the office" means the registered of fice for the time being 
of the company. 
"the seal" means the common seal of the company. 
"the State" means the Republic of Ireland. 
"the United Kingdom" means England, Scotland, Wales, 
the Channel islenda and the Isle of Man. 
Expressions referring to writing shall, unless the contrary 
intention appears, be construed as including references to 
printing, lithography, photography and any other modes of 
representing or reproducing words in visible form. 

Unless the context otherwise requires, words or expressions 
contained in these regulations shall bear the same meaning as in 
the Act or any statutory modification thereof in force at the date 
at which these regulations become binding on the company. 

Share Capital and Variation of night t; 

2. Without prejudice to any special rights previously conferred 
on the holders of any exising shares or class of shares, any share 
in the company may be issued with such preferred. deferred or 
other special rights or such restrictions whether in regard to 
dividend, voting, return of capital or otherwise, as the company 
may from time to time by ordinary resolution determine. 

3. Subject: to the la-nvirtionR of section — of the Act, any 
preference shares may, with the sanction of an ordinary resolu-
tion, be issued on the terms that they are liable or, at the option of 
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the company, are liable to be redeemed on such terms and in such 
manner as the company, before the issue of the shares, may by 
special resolution determine. 

4. If at any time the share capital is divided into different 
classes of shares, the rights attached to any class (unless otherwise 
provided by the terms of issue of the shares of that class) may 
whether or not the company is being wound tip. lie varied with the 
consent in writing of the bidders of threeefourths of the issued 
shares of that class, or with the sanction of an extraordinary 
resolution passed in a separate general Wessling of the holders of 
the shares of I lie class, To every 8adi Separate general meeting the 
provisions of these regulations relating to general meetings shall 
apply, but so that the necessary quorum shall he two persons at 
least holding or representing by proxy one-third of the issued 
shares of the class and so that any holder of shares of the class 
present in person or by proxy may demand a poll. 

5. The rights conferred upon the holders of the shares of any 
class issued with preferred or other rights shall not, unless other-
wise expressly provided by the tenni') of issue of the shares of that 
class, be deemed to he varied by the creation or issue of further 
shares ranking pari passer therewith. 

6. The company may exercise the powers of paying commis-
sion conferred lay section — of the Act , provided that the rate per 
cent. or the aniount of the commission paid or agreed to be paid 
shall he disclosed in the inamier required by the said section and 
the rate of the commission shall not exceed the rate of 10% of the 
price at which the shares in respect whereof the same is paid are 
'limed or any amount equal to 10% of such price (as the case may 
10. Such commission may he satisfied by the payment of cash or 
the allotment of fully or partly paid shares or partly in one way 
and partly in the other. The company may. also, on any issue of 
shares, pa.) SIPA brokerage as May he 

7. Except as required by law, no person shall be recognised by 
the VOISIpany as holding ally Awe opal any trust, and the  com-
pany shall not he  hound by or eolimelled in any way to recognise 
(even when having notice thereof) any equitable., contingent, 
future or partial interest iii any share er any interest in any 
fritetion or part of a. share, eer texcepi only as by these regulations 
Or In, law etherwise provided), 	oflicr rights in reSpfCt of any 
share except an absolute. right to the entirety thereof in the 
registered holder. This shall not preclude the company from  
requiring the members In furnielt the company with information 
as to the beneficial ownership of any. share when such information 
is required by the oompitny for the purposes of the Control of 
Manufactures Arts. 1912 mid 1)131, or for the Finance (No. 2) 
Act, 1047. or the binaries Acts. 1032, IWO and 1057. or any 
legislation amending the same, respectively. 

8. Every person whose name is entered as a member in the 
Register shall be entitled, without payrueut, to receive, within 2 
mouths after allotment, or lodgment of the transfer or within such 
other period 1113 the conditions of issue shall provide, one certificate 
for all his shares or several certificates each for one or more of his 
shares, upon payment of 2/fid. for every certificate after the first 
or such less Bum as the directors shall faro time to time determine. 
Every certificate shall be tinder the seal and shall specify the 
share to which it relates and the amount paid up thereon. 
Provided that in respect of a share or shares held jointly by several 
persons tine C0111pat1)• Shall Imt be bound to issue snore Until one 
vertificate, and delivery of a certificate for a share to one of several 
joint holders shall be sufficient delivery to all such holders, 

0. If a share certificate be defaced, lost or destroyed, it may he 
renewed on payment of a fee of 2/6d. or such less sum and on such 
terms (if any) as to evidence and indemnity and the payment of 
out-of-pocket expenses of the company of investigating evidence 
as the directors think fit. 

10. The company shall not give, whether directly or indirectly 
arid whether by means of a loan, guarantee, the provision of 
security or otherwise, any financial assistance for the purpose of or 
in connection with a purchase or subscription made or to be made, 
by any person of or for any shares in the company or in its holding 
company, nor shall the company make a loan for any purpose 
whatsoever on security of its shares or those of its holding com-
pany, but nothing in this regulation shall prohibit the transactions 
mentioned in the proviso to section — of the Act. 

Lien 

II. The company shall have 	first and paramount lien on 
every share (not being a fully paid share) for all monies (whether 
presently payable or not) called or payable at a fixed time in 
respect of that sharie, and the company Ethan also have a first and 
paramount lien on all shares (other than frilly paid Shares) stand-
ing registered in the name of a single person for all monies 
presently payable by him or his estate to the company ; but the 
directors may at any time declare any share to he wholly or in 
part exempt from the provisions of this regulation. The com-
pany's lien, if Buy, on a share shall extend to all dividends payable 
thereon. 

12. The company may sell, in such manner as the directors 
think fit, any shares on which the company has a lien, but no sale 
Shall he made unless a Burn in respect of which the lien exists is 
presently payable, nor until the expiration of fourteen days after it 
notice in writing, stating and demanding payment of such part of 
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the amount in respect of which the hen exists as is presently pay-
able, has been given to the registered holder-  for the tiltle being of 
the share, or the person entitled thereto by reason of his death or 
bankruptcy. 

13. To give effect to any such sale, the directors may authorise 
some person to transfer the shares sold to the purchaser thereof. 
The purchaser shall be registered as the holder of the shares 
comprised in any such transfer and he shall tint lie hound to see to 
the application of the purchase money nor shall his title to the 
shares be affected by airy irregularity or invalidity in the proceed-
ings in reference to the sale, 

1 , t. The proceeds of the erIe 811■11I lie received by the company 
mut applied in payment. of such part of the amount in respect of 
which the lien exists as is presently payidile, and the residue, if 
any, shall (subject to a. like lien for Multi s not I/1'0'441(1y payable as 
existed upon the ehnree before the sale) he paid to the person 
entitled to the shares at the date of the sole, 

Call,: oh,  81traes 

15. The directors 'nay from time to time make calls upon the 
members in respect of any monies unpaid on their shares 
(whether on ;le•ma of the nominal value of the shares or on 
account of it motiolis payable ott shares of no par value or by way of 
premium) and tint by the conditions of allotment thereof made 
payable at fixed times, provided that no roll shall exceed one-
fonri h of the nominal value of the share or Ili,  payable less than one 
I onth from the dale fielel Inv Ilse litiptient of the last preceding 
call, and each member shall (subject to receiving at. lewd. fourteen 
days' notice epeeifying the time or tunes and place of payment) 
pay to the eiimpany at the time or limes and place set specified the 
amount called on his shares. A call Rely he revoked or postponed 
as the directors may determine. 

16. A call shall he deemed to have been made at the time when 
the resolution of the directors authorising the call was passed and 
may he required to be paid by inetalinenta . 

17. The joint holders id' a share shall be jointly and severally 
liable to pay all calls in reaped. t Itereof. 

IA. If a kitilt called in respect of a share is riot paid before or 
on the day appointed for payment thereof, the person from whom 
the stems is due shall pay interest on the slim oil the day appointed 
for payment thereof to the time of actual payment at such rate 
not exceeding wy„ per annum as the directors may determine, but, 
the directors shall be at liberty to waive payment of such interest 
wholly or in part, 
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19. Any RUM which by the terms of issue of a share becomes 
payable on allotment or at any fixed date, whether on account of 
the nominal value, of the share or in respect of sums payable on 
shares of no par value or by way of premium, shall, for the 
purpose of these regulations, be deemed to be a call duly made and 
payable on the date on which by the terms of issue the same 
becomes payable, and in case of non-payment all the relevant 
provisions of these regulations as to payment of interest and 
expenses, forfeiture or otherwise, shall apply as if such sum had 
become payable by virtue of a call duly made and notified. 

20. The directors may, on the issue of shares, differentiate 
between the holders as to the amount of calls to be paid and the 
times of payment. 

21. The directors may, if they think fit, receive from any 
inember willing to advance, the same, all or any part of the 
'nooks uncalled and unpaid upon any shares held by him and 
upon all or any of the monies so advanced may (until the same 
would, but for such advance become payable) pay interest at 
such rate not exceeding (unless the company in general meeting 
shall otherwise direct) 6% per annum as may he agreed upon 
between the directors and the member paying such sum in 
advance. 

Trawler of Shares 

22. The instrument of transfer of any share shall be executed 
by or on behalf of the transferor and transferee, and the transferor 
shall be deemed to remain the holder of the share until the name 
of the transferee is entered in the Register in respect thereof. 

23. Subject to such of the restrictions of these regulations as 
may be applicable, any member may transfer all or any of his 
shares by instrument in writing in any usual or common form or 
any other form which the directors may approve. 

24, The directors may decline to register the transfer of a 
share (not being a fully paid share) to a person of whom they shall 
not approve, and they may also decline to register the transfer of a 
share on which the company has a lien. The directors may also 
decline to register any transfer of shares which, in their opinion, 
rosy imperil or prejudically affect the status of the company in 
Ireland or which may imperil any tax concession or rebate to 
which the members of the company are entitled or which may 
involve the company in the payment of any additional stamp or 
other duties on any conveyance of any property to the company. 

25. The directors may also decline to recognise any instrument 
of transfer unless : 
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27. The registration of transfers may he suspended at such 
times and for such periods as the directors may from time to time 
determine, provided always that such registration shall not be 
suspended for more than thirty days in any year. 

28. The company shall he entitled to charge a fee not exceed-
ing 2/6d. on the registration of every probate, letters of adminis-
tration, certificate of death or marriage, power of attorney or other 
instrument, 

Transmission of Shares 

29. In case of the death of a member the survivor, or survivors 
where the deceased was a joint holder, and the legal personal 
representatives of the deceased where he was a sole holder, shall 
he the only persona recognised by the company as having any title 
to his interest •  in the shares; but nothing herein contained shall 
release the estate of a deceased joint holder from any liability in 
respect of ana share which had been jointly held by him with other 
persons, 

30. Any person hecomiug entitled to a share in consequence of 
the death or bankruptcy of a member may, upon such evidence 
being produced as may from time to time properly be required by 
the directors and subject as hereinafter provided. elect either to be 
registered himself flti holder of the eller!, or to have some person 
nominated by him registered as the Irateiferee thereof, but the 
directors shall, in either ease, have the same right to decline or 
suspend registration ;1.8 the, would have bad in the case of a 
transfer of the share by that member before his death or bank-
ruptcy, as the ease may he. 

31. If the person so becoming entitled shall elect to be 
registered himself, he shall deliver or send to the company a notice  

in writing signed by him stating that he so elects. If he shall elect 
to have another person registered he shall testify his election by 
executing to that person a transfer of the share. MI the limita-
tions, restrictions and provisions of these regulations relating to 
the right to transfer and the registration of transfers of shares 
shall be applicable to any such notice or transfer as aforesaid as if 
the death or bankruptcy of the member had not occurred, and the 
notice or transfer were a transfer signed by that niember, 

32. A person becoming entitled to a share by reason of the 
death or bankruptcy of the holder shall be entitled to the same 
dividends and other advantages to which he would be entitled if 
he were the registered holder of the share, except that he shall 
not, before being registered as a member in respect of the share, 
be entitled in respect of it to exercise any right conferred by 
membership in relation to meetings of the company— 

Provided always that the directors may at any time give notice 
requiring any such person to elect either to be registered him-
self or to transfer the share, and if the notice is not complied 
with within thirty days the directors may thereafter withhold 
payment of all dividends, bonuses or other monies payable in 
respect of the share until the requirements of the notice have 
been complied with, 

Forfeiture of Shares 

33. If a member fails to pay any call or instalment of a call on 
the day appointed for payment thereof, the directors may, at any 
time thereafter during such time as any part of the call or instal-
ment remains unpaid, serve a notice cm him requiring payment of 
so much of the call or instalment as is unpaid, together with any 
interest which may have accrued. 

34. The notice shall name a further day (not earlier than the 
expiration of 14 days from the date of service of the notice) on or 
before which the payment required by the notice is to be made, 
and shall state that in the event of non-payment at or before the 
time appointed the shares in respect of which the call was made 
will he liable to he forfeited. 

35. If the requirements of any such notices aforesaid are not 
complied with, any share in respect of which the notice has been 
given may, at any time thereafter, before the payment required by 
the notice has been made, he forfeited by a resolution of the 
directors to that effect. 

36. A forfeited share may be sold or otherwise disposed of on 
such terms and in such manner as the directors think fit, and at 
any time before a sale or disposition the forfeiture may be 
cancelled on such terms as the directors think fit. 

(a) a fee of 2/6d., or such lesser mum as the directors may from 
time to time require, is paid to the company in respect 
thereof; 

(b) the instrument of transfer is accompanied by the 
certificate of the share to which it relates, and such other 
evidence as the directors may reasonably require to show 
the right of the transferor to make the transfer; and 

(c) the instrument of transfer is in respect of one class of 
share only. 

26. If the directors refuse to register a transfer they shall, 
within two months after the date upon which the transfer was 
lodged with the company, send to the transferee notice of the 
refusal. 
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37, A person whose shares have been forfeited titian cease to 
be a member in respect of the forfeited shares, but shall, notwith-
standing, remain liable to pa) lo the company felt monies which, at 
the date of forfeiture. were payalile by him le the company in 
respect of the shares, but his liability shall cease if and when the 
company shall have reeeived payment in full of all such monies in 
respect of the shares. 

38. A atatutos\ declaratiun in writiog that the declarant is a 
director or Recretary of the company, and that his share in the 
company has brain duly forfeited on 11 date stated in the declaration 
shall he 1..oncluilive evidence of the facts therein stated as against 
all persons clairnirrg to be entitled to the share. The company may 
receive the consideration, if any, given for the share on any sale 
or disposition thereof and may execute n transfer of the share in 
favour of the perwel to whom the share is sold or disposed of and 
he shall thereupon be registered as the holder of the share and 
shall not he bound to see the application of the purchase money, if 
any, nor shall his title to the share he affected by any irregularity 
or invalidity in the proceedings in refereilee to the forfeiture, sale, 
or disposal 4)f the share. 

39. The provisions of these regulations as to forfeiture shall 
apply in the case of non-payment of any sum which, by the terms 
of issue of a share, becomes payable at eL fixed time, whether on 
account of the nominal value of the share or in respect of shares of 
no par value or by way of premium, as if the same had been pay-
able by virtue of a call duly made and notified. 

Conversion of Shares into. Stork 

10. The company may, by ordinary resolution, convert any 
paid-up shares into, stock and re-convert the slack into paid-up 
shares of any denomination. 

41. The holders of stock 11ffiy tranefer the name or any part 
thereof in the like manner as and stilije•t to the same regulations 
as and subject to which the shares from which the stock arose 
might, previously to cenversien, have been transferred, or as near 
thereto 	 per111 ; and the directors may from time 
to time fix the minimum amount. of clock transferable, but so that 
arch minimum shall not exceed the nomitial amount of the shares 
from whirl, the stock arose if the shares have a tiorninel amount. 

42,. 'Phu holders of stock shall. a•cording to the  amount of 
stuck held by Heim, have 1. he same rights, privileges 	a,dvan- 
beset; as regards dividends, voting at eleetings of the company and 
other matters as if they held the shares from which the stock 
arose, but no such privilege or advantage (except participation in 
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the dividends and profits of the company and in the assets on 
winding-up) shall he conferred by an amount of stock which would 
not, if existing in shares, have conferred that privilege or 
advantage. 

43. Such of the regulations of the company as are applicable 
to paid-up shares shall apply to stock, and the words "share'' and 
"shareholder" therein shell inellide "stock" rind "stockholder". 

Alteration of Capital 

44. The company may, from time to time, by ordinary resolu-
tion, increase the share capital by such sum, to be divided into 
shares of such amount as the resolution shall prescribe or by the 
creation of shares of no par value. 

46. The company may by ordinary resolution— 

(a) consolidate or divide all or any of its share capital into 
shares of larger amount than its existing shares: 

(b) subdivide or split any of its shares of no par value; 

(c) subdivide its existing shares or any of them into shares of 
smaller amount than is fixed by the Memorandum of 
Association; 

(d) cancel any shares which, at the date of the passing of the 
resolution, have not been taken or agreed to be taken by 
any person. 

46. The company may, by special resolution, reduce its share 
capital, any capital redemption reserve fund, or any share 
premium account in any manner and with, and subject to, any 
incident authorised, and consent required, by law. 

C.eru erat 11tertiin gF  

47. The company shall in each year hold a general meeting as 
its annual general meeting in addition to any other meetings in 
that year, and shall .specify the meeting as such in the notices 
calling it : and not more than fifteen months shall elapse between 
the date of one annual general meeting of the company and that of 
the next, provided that so long as the company holds its first 
annual general meeting within eighteen months after its incor-
poration it need not hold it in the year of its incorporation or in the 
following year. The annual general meeting shall be held at such 
time and place as the directors shall appoint. 

48. All general meetings other than annual general meetings 
shall he called extraordinary general meetings. 

49. The directors may, whenever they think fit, convene an 
extraordinary general meeting and extraordinary general meetings 
shall also be convened on such requisition or, in default, may be 
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convened by auch reipiisitioniets as provided by Section 	of the 
Act. If at any tune there are not within the State or Northern 
Ireland or the United Kingdom sufficient directors capable of 
acting to form a quorum, any director or any two members of the 
company may convene an extraordinary general meeting in the 
same manner as nearly as possible as that in which meetings may 
be convened by the directors. 

Notice of General Meetings 

511. An annual general meeting shall be called by ten days' 
notice in writing at the least and a meeting of the company, other 
than an annual general meeting, shall be called by fourteen days' 
notice in writing at the least. The notice shall be exclusive of the 
day on which it is served or deemed to be served and of the date for 
which it is given and shall specify the place, the day and the hour 
of meeting and, in case of special business, the general nature of 
that business, and shall be given in manner hereinafter mentioned 
or in such other manner, if any, as may be prescribed by the 
company in general meeting, to such persons as are, under the 
regulations of the company, entitled to receive such notices from 
the company; 

Provided that a. meeting of the company shall, notwithstand-
ing that it is called by shorter notice than that specified in this 
regulation, he deemed to he duly called if it is so agreed by all 
the members entitled to attend and vote thereat, 
51. The accidental omission to give notice of a meeting to, or 

the non-receipt of notice of a meeting by, any person entitled to 
receive notice shall not invalidate the proceedings at that meeting. 

Proceedings at General Meetings 
52. All business shall be deemed special that is transacted at 

an extraordinary general meeting. and also all that is transacted 
at an annual general meeting, with the exception of declaring a 
dividend, the consideration of the accounts, balance sheets, and 
the reports of the directors and auditors, the election of directors 
in the place of those retiring and the appointment of and the 
fixing of the remuneration of the auditors. 

53. No business shall be transacted at any general meeting 
unless a quorum of members is present at the time when the 
meeting proceeds to business; save as herein otherwise provided, 
three members present in person shall he a quorum. 

54 lf, within half an hour from the time appointed for the 
meeting a quorum is not present, the meeting, if convened upon 
the requisition of members, shall be dissolved; in any other case, 
it shall stand adjourned to the same day in the next week, at the 
same time and place or to such other day and at such other time 
and place as the directors may determine, and if, at the adjourned 
meeting, a quorum is not present within half an hour from the  

time appointed for the meeting, the members present shall be rs 
quorum.  

55. The chairman, if any, of the hoard of directors shall 
preside as chairman at every general meeting of the company, or, 
if there is no such chairman, or if he shall not be present within 
lilt 'en minutes after the time ;ippointed for the holding of the 
meeting or is unwilling to act. the directors present shall elect one 
of their number to he chairman of the meeting. 

58. If at any meeting no director is willing to act as chairman 
or if no director is present within fifteen minutes after the time 
appointed for holding the meeting, the members present shall 
choose one of their number to be chairman of the meeting. 

57. The chairman may, with the consent of any meeting at 
which a quorum is present (and shall if so directed by the 
meeting), adjourn the meeting from time to time and from place 
to place, but no business shall be transacted at any adjourned 
meeting other than the business left unfinished at the meeting 
from which the adjournment took place. When a meeting is 
adjourned for thirty days or more, notice of the adjourned meeting 
shall be given as in the case of an original meeting. Save as afore-
said, it shall not be necessary to give any notice of an adjournment 
or of the business to be transacted at an adjourned meeting. 

58. At any general meeting a resolution put to the vote of the 
meeting shall he decided on a show of hands unless a poll is (before 
or on the declaration of the result of the show of hands) demanded 

(a) by the chairman; or 

(b) by at least two members present in person or by proxy; or 

(c) by any member or members present in person or by proxy 
and representing not less than one-tenth of the total voting 
rights of all the members having the right to vote at the 
meeting; or 

(d) by a erittiber or members holding shares in the company 
conferring a right to vote at the meeting, being shares on 
which an aggregate sum has been paid up equal to not less 
than one-tenth of the total sum paid up on all the shares 
conferring that right. 

Unless a poll be so demanded, a declaration by the chairman that 
a resolution has, on a show of hands, been carried or carried 
unanimously or by a particular majority, or lost, and an entry to 
that effect in the book containing the minutes of the proceedings 
of the company shall he conclusive evidence of the fact without 
proof of the number or proportion of the votes recorded in favour 
of or against such resolution. The. demand for n poll may be 
drawn. 



59. Except. as provided in regulation 61, if a poll be duly 
demanded ii. shall he taken in such manner as the chairman 
directs and the result of the poll shall be deemed to be the resolu-
tion of the meeting at which the poll was demanded. 

60. In the ease of an equality of votes, whether on a show of 
hands or on a poll, the chairman of the meeting at which the show 
of hands takes planar or at which the poll is demanded, shall be 
entitled to a second or casting vote. 

61., A poll demanded on the election of a chairman or on a 
question of adjournment shall be taken forthwith. A poll 
demanded on any other question shall be taken at such time as 
the chairman of Ow meeting directs, and any business other than 
that upon which a poll is being demanded may be proceeded with 
pending the taking of the poll. 

Votes of Members 

W. Subject to any rights or restrictions for the time being 
attached to any class or classes of shares, on a show of hands every 
member present in person shall have one vote, and on a poll every 
tilember shall have one vote for each share of which he is the 
holder. 

63. In the case of joint holders, the vote of the senior who 
tenders a vote, whether in person or by proxy, shall he accepted to 
the exclusion of the votes of the other joint holders; and for this 
purpose seniority shall be determined by the order in which the 
names stand in the register. 

64. A member of unsound mind Or ill respect of whom an 
Order has been made by any Court having jurisdiction in lunacy, 
may vote, whether on a show of hands or on a poll, by his com-
mittee, guardian or other person in the nature of a committee or 
guardian appointed by that Court, and any such committee or 
guardian may, on a poll, vote by proxy. 

65. No member shall he entitled to vote at any general 
meeting unless all calls or other sums presently payable by him in 
respect of shares in the company have been paid, 

60. No objection shall be raised to the qualification of any 
voter except at the meeting or adjourned meeting at which the 
vote objected to is given or tendered and every vote not disallowed 
at such meeting shall be valid for all purposes. Any such objection 
made in due time shall be referred to the chairman of the meeting, 
whose decision shall be final and conclusive. 

67. On a poll votes may he given either personally or by proxy. 

68. The instrument appointing a proxy shall be in writing 
under the hand of the appointer or of his attorney duly authorised 
in writing or, if the appointer is a corporation, either under seal or 
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under the hand of an officer or attorney duly authorised. A proxy 
need not be a nicinsher of the company. 

69. The instrument appointing it proxy and the power of 
attorney or other authority, if any, under which it is signed or it 
notarially certified copy of that power or authority shall be 
deposited at the office of the company or at such other place within 
the State its is specified for that purpose in the notice convening 
the meeting not less than twenty-four hours before the time for 
holding the meeting or adjourned meeting at which the person 
named in the instrument proposes to vote unless the day preceding 
the meeting be a Sunday or public holiday, in which case the time 
should be forty-eight hours and in default the instrument of proxy 
shall not be treated as 

70. An instrument appointing a proxy shall he in the following 
form or a form as near thereto as circumstances admit- 

youipm  
I/We 	 of 	 in the County of 
being a member/members of the above-named company Iambi, 
appoint 	 of 	 or failing him 

of 	 as my/our proxy to vote 
for me/us on my/our behalf at the (annual or extraordinary as the 
case may he general meeting of the company to be held on the 

day of 	 , 19 , and at any adjournment thereof, 

Signed this 	day of 	, 19 . 

71, Where it is desired to afford members an opportunity of 
voting for or against a resolution the instrument appointing a 
proxy shall be in the following form or a form as near thereto as 
eircerriatanceri admit— 

LIMITED 

1/We 	 of 	 in the County of 
being a member/members of the above-named company hereby 
appoint 	 of 	 or failing him 

of 	 as my/our proxy to vote 
for ins/us on my/our behalf at the (annual or extraordinary as the 
case may be) general meeting of the company to be held on the 

day of 	 , 19 , and at. any adjournment thereof. 

Signed this 	day of 	, 19 . 

in favour of 
This form is to be used*against 	 the resolution, 

finless otherwise instructed, the proxy will vote as he thinks fit, 

0  `strike out whichever is not fir•RirBei. 
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72, The instrument appointing a proxy shall be deemed to 
confer authority to demand or join in demanding a poll. 

73. A vote given in accordance with the terms of an instru-
ment of proxy shall he valid notwithstanding the previous death 
or insanity of the principal or revocation of the proxy or of the 
authority under which the proxy was executed or the transfer of 
the share in respect of which the prosy is given, provided that no 
intimation in writing of such death, insanity, revocation or trans-
fer as aforesaid shall have been received by the company at the 
office before the commencement of the meeting or adjourned 
meeting at which the proxy is used, 

Corporatioas ,icting by Represepitatives at Meeting's 

74. Any corporation which is a member of the company may 
by resolution of its directors or other governing body, authorise 
such person as it. thinks fit to act as its representative at any 
meeting of the company or of any class of members of the com-
pany, and the person so authorised shall be entitled to exercise the 
same powers on behalf of the corporation which he represents as 
that corporation could exercise if it e ere an individual member of 
the company. 

Directors 

75. Unless otherwise determined by a general meeting, the 
number of the directors shall not be less than two or more than 
seven. 

76, The names of the first directors shall he determined in 
writing by the subscribers of the Memorandum of Association or 
a majority of them. 

77. The remuneration of the directors shall from time to time 
be determined by the company in general meeting. Such 
remuneration shall be deemed to accrue from day to day. The 
directors may also be paid all travelling, hotel and other expenses 
properly incurred by them in attending and returning from 
meetings of the directors or any committee of the directors or 
general meetings of the company or in connection with the 
business of the company. 

78. The shareholding qualification for directors may be fixed 
by the company in general meeting and unless and until no fixed 
no qualification shall be required. 

79. A director of the company may be or become a director or 
other officer of, or otherwise interested in, any company promoted 
by the .company or in which the company may be interested as 
shareholder or otherwise, and no such director shall be accountable  

to the company for any remuneration or other benefits received by 
him its a director or officer of, or from his interest in, such other 
company, unless the company otherwise direct. 

Borrowing Powers 

80. 'The directors may exercise all the powers of the company 
to borrow money, and to mortgage or charge its undertaking, 
property and uncalled capital or any part thereof, and to issue 
debentures, debenture stock and other securities whether outright 
or as security for any debt, liability or obligation of the company or 
of any third party; provided that the amount for the time being 
undischarged of monies borrowed or secured by the directors as 
aforesaid (apart from temporary loans obtained from the com-
pany's bankers in the ordinary course of business) shall not at any 
time, without the previous sanction of the company in general 
meeting, exceed the nominal amount of the share capital of the 
company for the time being issued, but nevertheless no lender or 
other person dealing with the company shall he concerned to see 
or enquire whether this limit is observed. No debt incurred or 
security given in excess of such limit shall be invalid or ineffectual 
except in the case of express notice to the lender or the recipient 
of the security at the time when the debt was incurred or security 
given that the limit hereby imposed had been or was thereby 
exceeded. 

Powers and Duties of Directors 

81. The business of the company shall be managed by the 
directors, who may pay all expenses incurred in promoting and 
registering the company and may exercise all such powers of the 
company as are not, by the Act, or by these regulations, required 
to be exercised by the company in general meeting, subject, never-
theless, to any of these regulations, to the provisions of the Act 
and to such regulations, being not inconsistent with the aforesaid 
regulations or provisions, as may be prescribed by the company in 
general meeting; but no regulation made by the company in 
general meeting shall invalidate any prior act of the directors 
which would have been valid if that regulation had not been made, 

82. The directors may from time to time and at any time by 
power of attorney appoint any company, firm or person or body of 
persons, whether nominated directly or indirectly by the directors, 
to be the attorney or attorneys of the company for such purposes 
and with such powers, authorities and cliscretions (not exceeding 
those vested in or exercisable by the directors under these regula-
tions) and for such period and subject to such conditions as they 
may think fit and any such powers of attorney may contain such 
provisions for the protection and convenience of persons dealing 
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with any such attorney as the directors reny think fit and may also 
authorise any such attorney to delegate all or any of the powers, 
authorities and iliscretioes vested in him. 

83. The company may xer•ise I he tumors conferred by 
ecetinn 	of the Act with regard to having an official seal for rise 
abroad and such powers dciil be veated in the directors. 

81. The company may exercise the powers conferred upon the 
company by sections -- to — (hot!) inclusive) of the Act with 
regard to I lie keeping of a foreign register and tire directors may 
(subject to the provieione of these sectional make and vary such 
regulations as they may think fit respecting the keeping of any 
Such register. 

85. A director who is in any way, whether directly or 
indirectly, interested in a contract or proposed contract with the 
company shall declare the nature of his interest at a meeting of the 
directors in accordance with sent ion 	the Act. 

86. A director shall riot vote in respect of ally contract or 
arrangement in which he is so interested and if he shall do so his 
vote shall not be counted nor shall lie be counted the quorum 
present at the meeting, but neither of these prohibitions shall 
epply 10-- 

(a) any arrangement for' giving any director any security or 
indemnity in respect of money lent by him to or obliga-
tions undertaken by him for the benefit of the company; or 

fb) any arrangement for the giving by the company of any 
security to a third party in respect of a debt or obligation 
of the company for which the director himself has assumed 
responsibility in whole or in part under a guarantee or 
indemnity or by the deposit of a security ; or 

(c) any contract by a director to subscribe for or underwrite 
shares or debentures of the company ; or 

(d) any contract, or arrangement with any other company in 
which pre is interested only as an officer of the company or 
RS a holder of shares or other securities; 

and these prohibitions may be at any time suspended or relaxed to 
such extent and either generally or in respect of any particular 
contract., arrangement or treneaction, by the company in general 
meeting. 

87. A director may hold any other office or place of profit under 
the company (other than the office of auditor) in conjunction with 
his office of director for such period and on such termb as to 
remuneration and otherwise as the directors may determine and 
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no director or intending director shall be disqualified by his office 
from contracting with the company either with regard to his 
tenure of any such other office or place of profit or as vendor, 
purchaser or otherwise, nor shall any such contract, or any 
contract or arrangement entered into by or on behalf of the (-em-
ptily in which any director is in any way interested, be liable to be 
avoided, nor shall any director so contracting or being so 
interested be liable to account to the company for any profit 
realised by any such contract or arrangement by reason of such 
director holding that office or of the fiduciary relation thereby 
este blished . 

88. A director, notwithstanding his interest, may he counted 
in the quorum present at any meeting whereat he or any other 
director is appointed to hold any such office or place of profit under 
the company or whereat the terms of any such appointment are 
arranged, and he may vote on any such appointment or arrange-
ment other than his own appointment or the arrangement of the 
terms thereof. 

89. Any director may act by himself or his firm in a profes-
sional capacity for the company, and he or his firm shall be 
entitled to remuneration for professional services as if he were not 
a director; provided that nothing herein contained shall authorise 
a director or his firm to act as auditor to the min tinny. 

90. All cheques, promissory notes, drafts, bills of exchange 
and other negotiable instruments and all receipts for moneys paid 
to the company shall be signed, drawn, accepted, endorsed or 
otherwise executed, as the case may be, in such manner as the 
directors shall from time to Lime, by resolution, determine. 

91. The directors shall cause minutes to be made in books 
provided for the purpose— 

(a) of all appointments of officers made liy the directors; 

(b) of the names of the directors present. at each meeting of 
the directors and of an y committee of the directors: 

(c) of all resolutions ;mil proceedings at all meetings of the 
Company and of the directors rind committees of directors. 

92, The directors, on behalf of the company, may pay a 
gratuity or pension or allowance on retirement to any director who 
has held any other salaried office or place of profit with the com-
pany or to his widow or dependants and may make contributions 
to any fond and pay premiums for the purchase or provision of any 
such gratuity, pension or allowance. 
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Disqualification of Directors 

93, The  office of director Anil be vacated if a director— 

(a) ceases to be a director by virtue of section — of the Act; or 

(b) is adjudicated a bankrupt or makes any arrangement or 
composition with his creditors; or 

(c) is adjudicated a bankrupt in Northern Ireland or has a 
receiving order made against hint by any Court in the 
United Kingdom; or 

(d) becomes prohibited from being a director by reason of any 
Order made under section — of the Act; or 

(el becomes of unsound mind; or 

(1) resigns his office by notice in writing to the company; or 

(g) is convicted of an indictable offence (other than an offence 
under the Road Traffic Act, 1933, or any Act or Acts 
amending it) unless the directors otherwise determine; or 

(h) shall for more than six months have been absent without 
permission of the directors from meetings of the directors 
held during that period. 

Rotation of Directors 

94. At the first annual general meeting of the company all 
the directors shall retire from office, and at the annual general 
meeting in every subsequent year one-third of the directors for 
the time being, or, if their number is not three or a multiple of 
three, then the number nearest one-third shall retire from office. 

95. The directors to retire in every year shall be those who 
have been longest in office since their last election but as between 
persons who became directors on the same day those to retire shall 
(unless they otherwise agree armingatt themselves) be determined 
by lot. 

96, A retiring director shall be eligible For re-election, 

97. The company. at the meeting at which a director retires in 
manner aforesaid, may fill the vacated office by electing a person 
thereto and in default the retiring director shall, if offering himself 
for re-election, he deemed to have been re-elected, unless at such 
meeting it is expressly resolved not to fill such vacated office or 
unless a resolution for the re-election of such director shall have 
been put to the meeting and twit, 

98. No person other than a director retiring at the meeting 
shall, unless recommended by the directors, be eligible for election 

110 

o the office of director at any general meeting unless not less than 
three nor more than twenty-one days before the day appointed for 
the meeting there shall have been left at the office of the company 
notice in writing signed by a member duly qualified to attend and 
vote at the meeting for which such notice is given of his intention 
to propose such person for election and also notice in writing 
signed by that person of his willingness to be elected. 

99. The company may from time to time, by ordinary resolu-

tion, increase or reduce the number of directors, and may also 

determine in what rotation the increased or reduced number is to 
go out of office. 

101). The directors shall have power at any time and from time 
to time to appoint any person to be a director either to fill a casual 
vacancy or as an addition to the existing directors, but so that the 
total number of directors shall not at any time exceed the number 
fixed iu accordance with these regulations. Any director so 

appointed shall hold office only until the next following annual 
general meeting and shall then be eligible for re-election, but shall 
not be taken into account in determining the directors who are to 
retire by.rotation at such meeting. 

101. The company may, by ordinary resolution, remove any 
director before the expiration of his period of office notwithstand-
ing anything in these regulations or in any agreement between 
the company and such director. Such removal shall be without 
prejudice to any claim such director may have for damages for 
breach of any contract of service het wecal him and the company. 

102. The eompaity runty, by ordinary resolution, appoint 
another person in place of a director removed from (ACC tinder the 
immediately preceding regulation mud, without prejudice to the 
powers of the directors under regulation 100, the company, to 
general 'twitting, ina) appoint any 'Jerson to he a direclo• either to 
fill a casual vacancy or us all ailditioutarl dir4.04)4'. A person 
appointed in place of a director so removed or to fill such a vacaney 
shall be subject to retirement at the same time as if he had become 
a director on the day on which the director in whiffle place he is 
appointed was last elected a director. 

Proceedings of Directors 

103. The directors may nowt together for the dispatch of 
business, adjourn and otherwise regulate their meetings as they 
think fit. Questions arising at any meeting shall he decided by a 
majority of votes. In case of an equality of votes, the chairman 
shall have a second or casting vote. A director may, and the 
secretary, on the requisition of a director, shrill, at any time 
-K ingdom . 
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summon a meeting of the directors. It shall not be necessary to 
give notice of a meeting of directors to any director for the time 
being absent from the tintlc, Northern 1 reland or the United 

101. The quorum necessary for the transaction of the business 
of the directors may be fixed by the directors, and mitres so fixed 
shall he two. 

105. The continuing directors may act notwithstimding any 
vacancy in their body, hot if and so long tts their number is 
reduced below the number fixed by or porminint to the regulations 
of the company as the necessary quorum of directors, the 
continuing directors or director may act for the purpose of 
increasing the number of directors to that number, or of summon-
ing a general meeting of the company, but for no other purpose. 

106. The directors 'nay elect a chairman of their meeting and 
determine the period for which he is to hold office: but if no such 
chairman is elected or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding 
the Hanle, the directors present may choose one of their number to 
he chairman of the meeting. 

107. The directors may delegate any of their powers to 
committees consisting of such member or members of their body 
as they think fit : any committee so formed shall in the exercise of 
the powers so delegated conform to any regulations that may he 
imposed on it by the directors. 

108. A committee may elect a chairman of its meetings : if no 
such chairman is elected, or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding 
the same, the members present may choose one of their number to 
be chairman of the meeting. 

109. A committee may meet and adjourn as it thinks proper. 
Questions arising at any nieeting shall he determined by a majority 
of votes of the inembera present 	in the case of an equality of 
votes the chairman shall have a second or casting vote. 

110. All acts done by any meeting of the directors or of a 
until tee of directors or by any person acting as a director 

notwithstanding that it be afterwards discovered that there was 
some defect in the appointment of any such director or person 
acting as aforesaid, or that they or any of them were disqualified, 
be as valid as it' every such pertain hind been duly appointed and 
was  ipialified to la,  a director. 

111. A resolution in writing, signed by all the directors for the 
time being entitled to receive notice of it meeting of the directors,  

ll be as valid and effectual as if it had been passed at a meeting 
the directors duly convened and held. 

Managing Director 

112. The directors may from time to time appoint one or more 
 their body to the office of managing director for such period and 
1 such terms an they think fit, and, V.ct, to the terms of any 
reement entered into ill any parteitilar caae, may revoke such 

pointment. A director so appointed shall riot, while holding that 
fice, be subje.et to retirement by rotation or be taken into account 
 determining the rotation of retirement of directors, but his 
pointment shall he automatically determined if he cease, from 
y cause, to be a director. 

113. A managing director shall receive such remuneration 
hether by way of salary, commission or participation in profits, 
 partly in one way or partly in another) as the directors may 
termine. 

114. The directors may entrust to and confer upon a managing 
rector any of the powers exercisable by them upon such terms 

nd conditions and with such restrictions as they may think fit, 
d either collaterally with or to the exclusion of their own powers 

nd may, from time to time revoke, withdraw, alter or vary all or 
ny such powers. 

Seoretary 

115. The secretary shall be apopinted by the directors for such 
erm, at such remuneration and upon such conditions as they may 
hink fit; and any secretary so appointed may be removed by 
hem. 

The Seal 

116. The directors shall provide for the safe custody of the 
eal, which shall only he used by the authority of the directors or 
f a committee of directors authorised by the directors in that 
ehalf, and every instrument to which the seal shall be affixed 
hall he signed by a director and shall be countersigned by the 
ecretary or by a second director or by some other person appointed 
y the directors for the purpose. 

Dividends and Reserve 

117. The company, in general meeting, may declare dividends, 
ut no dividend shall exceed the amount recommended by the 

irectors. 
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118. The directors !nay front time to time pay to the members 
such interim dividends as appear to the (1 irel.tors to be justified by 
the profits of the company. 

119. No dividend shall he paid otherwise than out of profits. 

120. The directors may, before recommending any dividend, 
set aside out of the profits of the compaity smelt sums iris they think 
proper as a reserve or reserves which shall, at the discretion of the 
directors, he applicable for any purpose to which the profits of the 
company may he properly applied, and pending such application 
may, al the like discretion, either be employed in the business of 
the col patly or be invested in such investments (other than shares 
of the conlipanyl as the directors may froin time to time think fit. 
'I'he directors may also, without placing the emne to reserve, carry 
forward any profits which they think prudent not to distribute. 

121. Subject to the rights of persons. if any, entitled to shares 
with special rights as to dividend, all dividends shall he declared 
and paid according to the aliments paid or credited Se paid on the 
shares in respect whereof the dividend is paid, but no amount paid 
or credited as paid on a share in advance of calls shall be treated 
for the purpose of this regulation as paid on the shares. All 
dividends shall be apportioned and paid proportionately to the 
ailments paid or credited res paid on the shares during any portion 
or portions of the period in respect of which the dividend is paid: 
but if any share is iesned on terms providing that it shall rank for 
dividend as from a particular date such share shall rank for 
dividend accordingly. 

.122. The directors may deduct from any dividend payable to 
any member all stuns of illOney (if any) presently payable by him 
to the company on account, of calls or otherwise in relation to the 
shares of l he europa try. 

123. Airy general meeting declaring a dividend or bonus may 
direct pa, meat of such dividend or howls wholly or partly by the 
ItOtt r itm l ion  of soeejti• :eiSeh4 :Ind in rill ieldSr of paid-tip shares, 
ftebelkleres or debentilre .stock lif any other vOlopltily or in any one 
or Inoue of such ways, and the directors shall give effect to such 

and where any difficulty arises in regard to such 
distribution, the directors may settle I lie None as they think 
expedieut and, in particular, may issue fractional certificates and 
fix the value for distribution of such specific assets or any part 
thereof and may determine that cash payments shall he made to 
any members upon the fording of the value at fixed in order to 
adjust the rights of all parties, and may vest any such specific 
assets in trustees as may seem expedient to the directors. 

124. Any dividend, interest or other monies payable in cash in 
respect of shares may be paid by cheque or warrant sent through 
the poet directed to the registered address of the holder or, in the 
case of joint holders, to the registered address of that one of the 
joint holders who is first named on the register or to such person 
and to such address as the holder or joint holders may in writing 
direct. Every such cheque or warrant shall be made payable to the 
tinier of the. person to whom it is sent. Any one of two or more 
joint holders may give effectual receipts for any dividends, bonuses 
or other monies payable in respect. of the shares held by them as 
joint holders. 

126, No dividend shall bear interest against the company. 

A ccormtg 

126. The directors shall cause proper books of account to be 
kept with respect to— 

(a) all sums of money received and expended by the company 
and the matters in respect of which the receipt and 
expenditure takes place; 

(b) all Bales and purchases of goods by the company; and 

(c) the assets and liabilities of the company. 

Proper books shall not be deemed to be kept if there are not kept 
such books of accounts as are necessary to give a true and fair view 
of the state of the company's affairs and to explain its trans-
actions. 

127. The books of account shall he kept at the office of the 
company or, subject to section — of the Act, at such other place 
or places as the directors think lit and shall always be open to the 
inspection of the directors. 

1.28. The directors shall front time to lime determine whether 
and to what ex t:ent and at what times and places and under what 
conditions or regulations I he aecounta and hooks of the company 
or any of them shall be open to the inspection of members not 
being directors and no member (not being a director) shall have 
any right of inspecting any account or book or document of the 
company except as conferred by the. Act or authoriaed by the 
directors or by the company in general meeting. 

129, The director's shell from tnue to I Tile, in necordance with 
sections — and — of the Act, cause to be prepared and to be laid 
before the company in general meeting such profit and loss 
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accounts, balance sheets, group accounts {if any) and reports as 
are referred to ill those sections, 

130. :\ copy of every balance sheet (includieg every document 
required by law le be annexed therelol which is to be laid before 
the company ire general electing, together with it copy of the 
auditor's report shall, not less than ten days before the date of the 
meeting, be sent to every member of and every holder of deben-
tures of the compaily nerd to every person registered under regula-
tion 31. Provided I luit this regulation shall nut require a copy of 
those documents to he sent to any person of whose address the 
vompany is WA ILWan' Or to more than one of the joint holders of 
;toy shares or debentures.  

tures to which they may he entitled upon such capitalisation, or 
(as the case may require), for the payment up by the company on 
their behalf, by the application thereto of their respective propor-
tions of the profits resolved to he capitalised, of the amounts or 
any part of the amounts remaining unpaid on their existing shares, 
and any agreement made under such authority shall be effective 
and binding on all Fun+ members. 

Audit 

133. .,kuditors shall be appointed and their duties regulated in 
accordance with Sections 	to 	of the Act. 

Capitalisation of Profils 

131. The company in general meeting may, upon the recom-
mendation of the directors, resolve that it is desirable to capitalise 
any part of the amount for the time being standing to the credit of 
any of the company's reserve accounts or to the credit of the share 
premium account or to the credit or the profit and loss account or 
otherwise available for distribution and, accordingly, that such 
sum be set. free for distribution amongst the members who would 
have been entitled thereto if distributed b■way of dividend and in 
the same proportions on omdition that the same he not paid in 
cash hut be applied either in or towards paying of any amounts for 
the lime being unpaid on any shares held by such members, 
respectively, or payiug up ill full unhealed shares or delmeturee of 
the company to be allotted and distributed, credited as fully paid- 
op to mid amongst such members 	the proportion aforesaid, or 
partly in the one way and partly iu the other and the directors 
shall give effect to such resolution: provided that a share premium 
account and the capital redemption reserve fund may, for the 
purpose of this regulation, only be applied in the paying up of 
unissued shares to he issued to members of the company as fully 
paid bonus shares. 

132. Whenever such if resolutioe as aforesaid shall have been 
passed, the directors 	111111<i' all appropriations and applications 
of the undivided profits resolved tt.) be capitalised thereby, and all 
lillottnents and issues of fully paid shares or debentures, if any, 
and generally shall do all acts nod things required to give effect 
thereto witli full lower to the directors to make such provision by 
the issue of fractional certificates or by payment in cash or other-
wise as they think tit for the ease of shares or debentures becoming 
distributable in fractions, end also to authorise any person to enter 
nit behalf of all the members entitled thereto into an agreement 
with the eianpauy providing for the allotment to them, respec-
tively credited as fully paid-up, of any further shares or deben- 

Notices 

134. A notice may be given by the company to any member 
either personally or by sending it by post to him or to his registered 

address, or (if be has no registered address within the State or 
Northern Ireland or the United Kingdom) to the address, if any 
within the State or Northern Ireland or the United -Kingdom 

supplied by him to the company for the giving of notice to him. 
Where a notice is sent by post, service of the notice shall be 

deemed to be effected by properly addressing, pre-paying and 
posting a letter containing the notice and to have been effected in 
the case of a notice of a meeting at the expiration of twenty-four 
hours after the letter containing the same is posted and in any 
other case at the time at which the letter would be delivered in the 
ordinary course of post. 

136. A notice may be given by the company to the joint 
holders of a share by giving the notice to the joint holder first 
named in the register in respect of the share. 

136. A notice may be given by the company to the persons 
entitled to a share in consequence of the death or bankruptcy of a 
member by sending it through the post in a pre-paid letter 
addressed to them by name or by the title of representatives of the 
deceased or official assignee in bankruptcy or by any like descrip-
tion at the address, if any, within the State, Northern Ireland and 
(he. united 'Kingdom supplied for the purpose by the persons 
claiming to he so entitled, or (until such an address has been so 
supplied) by giving the notice in any manner in which the same 
might have been given if the death or bankruptcy had not 
occurred. 

137. Notice of every general meeting shall he given in any 
manner hereinbefore authorised to- 
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(a) every member except those members who (having no 
registered address within the State or Northern Ireland or 
the United :kingdom) have not supplied to the company an 
address within the State, Northern Ireland or the United 
kingdom for the giving of 1,01 i,vs to them: 

(h) every person open whom I he ownership of a share devolves 
by reason of his being a legal personal representative or an 
official assignee iii bankruptcy of a member where the 
member, but for his death or bankruptcy, would he entitled 
to receive notice of the meeting; and 

(c) the auditor for the time being of the company. 
No other person shall be entitled to receive notices of general 
meetings. 

Winding-up 

138. If the company shall be wound up the liquidator may, 
with the sanction of an extraordinary resolution of the company 
and any other sanction required by the Act, divide amongst the 
members in specie or kind the whole or any part of the assets of 
the company (whether they shall consist of property of the same 
kind or not) and may, for such purpose, set such value as he deems 
fair upon any property to he divided its aforesaid and may deter-
mine how such division shall be carried out as between the 
members or different classes of inembera. The liquidator may, 
with a like sanction, vest the whole or any part of such assets in 
trustees upon such trusts for the benefit of the contributories as 
the liquidator, with a like sanction, shall think fit, but SO that no 
member shall be compelled to accept any shares or other securities 
whereon there is any liability. 

Indemnity 

Ea Every director, managing director, agent, auditor, 
secretary and other officer for the time being of the company shall 
be indemnified out of the assets of the company against any 
liability incurred by him in defending any proceedings, whether 
civil or criminal, in relation to his acts while acting in such office 
in which judgment is given in his favour or in which he is 
acquitted or in connection with any application under Section 
of the Act in which relief is granted to him by the Court. 
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PART H 

REGULATIONS FOR THE MANAGEMENT OF A 
PRIVATE COMPANY LIMITED BY SHARES 

1. The regulation contained in Part I of Table "A" (with the 
exception of regulations 21, tin. 	129 and 130) shall apply. 

2. The company is a private company and accordingly— 

(a) the right to transfer shares is restricted in the manner 
hereinafter prescribed; 

(h) the number of members of the company (exclusive of 
persons who are in the employment of the company and of 
persona who, having been formerly in the employment of 
the company, were, while in such employment and have 
continued after the determination of such employment, to 
he members of the company) is limited to fifty. Provided 
that where two or more persons hold one or more shares in 
the company jointly they shall, for the purpose of this 
regulation, be treated as a single member; 

any invitation to the public to subscribe for any shares or 
debentures of the company is prohibited; 

(d) the company shall not have power to issue share warrants. 
to bearer. 

3. The directors may, in their absolute discretion and without 
assigning any reason therefor, decline to register any transfer of 
any share, whether or not it is a fully paid share. 

4. No business shall he transacted at any general meeting 
unless ft quorum of members is present at the time when the 
meeting proceeds to business: save as herein otherwise provided, 
two members present in person or by proxy shall be a quorum. 

5. Subject to the provisions of this Act, a resolution in writing, 
signed by all the members for the time being entitled to receive 
notice of and to attend and vote at general meetings (or being 
corporations by their duly authorised repreeentativen) shall be as 
valid and effective as if the same had been passed at a general 
meeting of the company dilly convened and held. 

G. A director may vote in renpeet of any contract or arrange-
roost in which he is interested and he shall be counted in the 
quorum present at the meeting. 

7. The directors may exercise the voting power conferred by 
the shares of any other company held or owned by the company 

(c)  
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in such manner in all respects an they think fit, including the 
exercise in favour or any resolution appointing the directors or any 
of them as directors or officers of such other company or voting 
or providing for the payment of remuneration to the directors or 
officers of such other company. Any director of the company may 
vote in favour of the exercise of such voting rights in manner 
aforesaid, notwithstanding that he may be or may be about to 
become a director or officer of such other company and as such or 
in any other manner is or may be interested in the exercise of such 
voting rights in manner aforesaid. 

8. Any director ma from tune to time appoint any person 
who is approved by the inajority of the directors or alternate or 
substitute directors to be an alternate or substitute director. The 
appointee, while he holds office as an alternate director, shall be 
entitled to notice of meetings of the directors and to attend and 
vote thereat as a director and shall not he entitled to be 
remunerated otherwise than out of the remuneration of the 
director appointing him. Any appointment so made may be 
revoked at any time by the appointer or by a majority of the other 
directors and any appointment or revocation under this article 
shall be affected by notice in writing to be delivered to the 
secretary of the company. 

9. Any minut ea of any meeting of the company or of the 
directors or of any committee thereof, if purporting to be signed 
by the chairman of such meeting, or by the chairman of the next 
succeeding meeting of the company, or of the directors, or of any 
committee thereof, as the case may be, shall be receivable as 
prima facie evidence of the matters therein stated. 

10. The directors shall from time to time, in accordance with 
sections — and — of the Act, cause to be prepared and to be laid 
before the company in general meeting a profit, and lose account 
and balance eheet and the reports which are referred to in those 
sections. 

11. A copy of the balance sheet (including every document 
required by law to he annexed thereto) which is to be laid before 
the company in general meeting, together with a copy of the 
auditor's report, shall, not less than seven days before the date of 
the meeting, be sent to every member of and every holder of 
debentures of the company, Provided that this regulation shall not 
require a copy of those documents to be sent to any person of 
whose address the company is not aware or to more than one of the 
joint holders of any shares. 

APPENDIX B 

MEMORANDUM ISSUED TO CERTAIN 

ORGANISATIONS AND INDIVIDUALS 

A committee has been appointed by the Attorney-General to 
consider and advise what alterations are desirable in company 
law and ill particular in the Coulon-nen (Consolidation) Act. 
1908. Your views (which may he published) are invited as to 
whether any and what changes in the existing law are desirable in 
regard to all or any of the following matters. You are requested to 
state your views so far as posaible under the headings indicated, 
but it is not desired that you should deal with all the matters 
referred to unless you are interested therein- 

Cons.litotion and Incorporation 

(a) Form and contents of Memorandum and Articles of 
Association; 

(I) restrictions on name of company ; 

(c) power of company to alter 

(i) its objects; 

(ii) other provisions in its memorandum: 

(d) effect of certificate of incorporation; 

(el preliminary expenses; 

(1) miscellaneous. 

2. Share Capita! 

(a) Reduction of capital; 

(h) issue of shares at a discount; 

(c) underwriting commission; 

(d) rights of preference shareholders; 

(e) shares of no par value; 

(f) power to issue redeemable preference shares: 

(g) distinguishing numbers of shares: 

(h) miscellaneous. 

d. 1saties and Offers of Shares and Debentures 

(a) Contents of prospectus; 

(b) liability for statements in prospectus; 
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(d) statement in lieu ref prosp••lis: 

(e) Friinimnnr stihscript 	: 

(f) or is rlfalkf'rrn 6. 

1. .ilfortgags and Charges 

omegistration and rights of insprielion: 

(b) floating charges; 

(c) preferential payments;  

(d) restrictions on rights iii se•nnid creditors;  

(e)  

5. Directors 

(a) Qualification shares: 

(1) remuneration, in•luding payment of fees free of tax: 

(c) liability for negligence and indemnity clause in articles; 

(d) compulsory age of retirement : 

(0) loans, contracts and other transactions between a company 
and its directiirs: 

(1) election: 

(g) miscellaneous. 

6. 4ecounts 

(a) Obligation to keep; 

(b) form and contents, including matters to be disclosed with a 
view to protecting shareholders or intending shareholders 
and ereditiirs, 

(c) filing; 

(d) rights of shareholders to inspect; 

(e) aceounts of holding companies and their imbrildiaries: 

(f) consolidated group accounts: 

(g) secret reserves: 

1122 

Relations of "folding and Subsidiary Companies 

 Definition of subsidiary coinpany; 

 disclosure of information as to subsidiary companies; 

 accounts of holding and subsidiary companies. 

Ascertained and Divisible Profits, including payment of 
Dividends out of Capital 

 A editors 

) Rights of auditors to demand information and inspection; 

) duties of auditors with regard to- 

(i) inspection of securities, etc.; 

(ii) calling the attention of shareholders to matters which 
it is desirable they should know (such as loans to 
officers of the company); 

(iii) generally; 

) indemnity clauses in Articles; 

) miscellaneous. 

0. Be-organisation 

a) schemes of arrangement; 

b) reconstruction: 

c) rights of minorities; 

d) power to make compulsory levy on shareholders; 

e) miscellaneous. 

1. Winding-up 

a) voluntary; 

b) conitailsor3; 

r) under sitpeivision; 

ill miscellaneous. 
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 form and content of balance sheets and profit and loss 

account : 
(•) offers for salc. CireIttArs, adve•list.rmints issued to romply 

with  Sti■el; 	 requirement s and other press 
notives; miscellaneous. 



Under these headings some or all of the following matters may 
all for consideration : 

circimishinces in %Odell n volispony may he xyound up: juris-
diction, powers ;mil dstlira or (quirts: appointment and rlf)WPtli and 
duties of liquidators and committee of inspection: Official 
Receiver: powers of Deportment of industry and Commerce: 
iivoidance of transfer of shares: dispositions of property, execu-
tions, etc. : proof of debts ;I nil rights of second and unsecured and 
preferential creditors: dissollition a nd removal of defunct corn-
ponies frmn the register: accounts, audits, unclaimed funds: 
information obont pending liquidations, 

2. Private. Companies 

(a) trading by individuals under the name of a private com-
pany: 

(b) exemption from filing :Leconnts and other privileges; 

(c) conversion into public companies: 

(d) restrictions on transfer of shares: 

(e) restrictions and requirements on formolion: 

(1) form and contents of annual return to he made to the Com-
panies Registration Office; 

(g) ntiscellaneous. 

33, Friendly Societies and Co-operative Societies 

11. Companies established mashie the Republic of Ireland 

H there are any other matters in relation to which you consider 
some major amendments in the existing Company Law desirable 
and to which you think the attention of the Committee should be 
directed, you are invited to do so under 

15. Miscellaneous 

APPENDIX C 

Organisations and individuals who submitted statements of 
their views and gave oral evidence 

The Registrar of Companies 

The Registrar of Friendly Societies 

The Institute of Chartered Accountant in Ireland  

The Society of Incorporated Accountants in Ireland 

The Association of Certified and Corporate Accountants 

The Society of Public Accountants 

The Irish Banks Standing Committee 

The Irish Institute of Secretaries 

The Dublin Chamber of Commerce 

The. Committee of the Dublin Stock Exchange 

the Industrial Development Authority 

The Congress of Irish Unions 

The Irish Trade Union Congress 

The Insurance Institute of Ireland 

The Chartered Institute of Secretaries 

The Industrial Credit Company, Ltd. 

Maurice Abrahamson, EN. 

C. J. F. MacCarthy, Esq. 

Eamon McNerney, Esq. 

Michael It Heffernan, P1841. 

'Pile members of the Committee are deeply indebted to many 
others for assistance and suggestions, but desire to give special 
thanks to the Honourable Mr. Justice Kevin Dixon and Mr. E. H. 
Marker. 
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